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As of January 25, 1956, members of the Bar have received in benefits 
(through this office) $69,517.60, largest claim payment (on a $50.00 weekly 
policy) amounted to $6,450.00, number of claim drafts 339. Since October 9, 
1954, 208 claim drafts were issued for a total of $44,105.38. 
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and under 70 years of age. Policy after issuance fully covers recurring illnesses. 
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Maximum 5 years for continuous disability. If after resuming your duties for 
6 months or more should the illness recur, another period of indemnity is 
payable up to 5 years. (House confinement not required during first 2 years 


of illness.) 


Loss of limbs benefits up to $20,000.00. Medical reimbursement up to $100.00 
for non-disabling injuries. Liberal payments for dislocations and fractures 
(minimum number of weeks payable even though you resume your duties at 


an earlier date.) 


Waiver of premium becoming due after six months disability. Full indemnity is 
paid in addition to any other insurance or income. Substantial savings in 


premium cost. Prompt, courteous claim service. 


We are now located in our new building at 1024 Government Street. Members 


of the Bar are cordially invited to stop by for coffee when in this section. 


DESCRIPTIVE BROCHURE AND ENROLLMENT CARD WILL BE SENT YOU 
UPON REQUEST. 


CURTIS REED INSURANCE 


1024 Government Street 
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A Message From The President 


W. W. Young of the New Orleans Bar 


As my term of office as President of the Louisiana State Bar 
Association reaches its end, I think it appropriate and fitting 
that in this, my last message, to you, I make some mention of 
the work of your Association during the past year. 


As you have all been advised, the effort to increase the dues 
was defeated by a small margin. This, to me, is indeed regrettable 
as in my capacity as President I have readily seen and appreci- 
ated the need for additional service, equipment and personnel 
within the Association and its office and these things can only 
be accomplished of course with additional revenue. The only 
source of revenue is the dues hence the need for such an increase. 


It is my hope that the efforts to obtain additional revenue by 
an increase in the dues will be continued and that the member- 
ship of the Bar Association will realize the needs of their asso- 
ciation to better render service to the individual members and 
support this plan. 


Our efforts are now being centered on the coming annual 
meeting and an interesting program is being planned. 


It is my hope that as many members as possible will attend 
the annual meeting and actively participate in the various ac- 
tivities. 

I should end this message by offering to my various officers 
and members of the Board of Governors, chairmen and members 
of various committees and our loyal and energetic office staff, 
particularly Mr. Mascaro and Mrs. Weil, my sincere thanks for 
all of their assistance and cooperation during my presidency. 


I assure you that I shall lend my efforts in the future to the 
work of our Association. 
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Across the years of time... 


Eighty-three years ago this Company was founded. 
It started at the bottom of the Railroad Panic of 1873. 


It went through the Sioux Indian War of 1877, the 
Spanish-American War of 1898, World War I, World 
War II and the Korean War. 


It survived the Gold Panic of 1893, the Money Panic 
of 1907, the Deflation of 1921 and the Great Depression 
of the thirties. 


It watched as the railroads first superseded the canals 
and the airways and highways then began to close in 
on the railroads. 


It saw horse-drawn carriages $ive way to motor-driven 
vehicles, electricity supersede steam, electric lights take 
the place of oil lamps and radios replace the }ramo- 
phone and then jive way to the television. Now it 
observes jets and atomic power as they become part 
of our everyday lives. 


As these many changes came to pass and the country 
Brew apace, so Shepard's grew and kept its Citations 
abreast the times. Today, the Shepard publications 
are as modern as they were new in 1873. We think 
they will be as current and “indispensable” in 2056 as 
their users tell us they are in 1956. 


Shepard's Citations 
Colorado Sprin}s 
Colorado 












































One Lawyer’s Look At Interposition 


Address delivered by Fred G. Hudson, Jr. 
of Monroe, Louisiana, upon his induction as 
Honorary Member of the Order of the Coif, L.S.U. Chapter, 
Baton Rouge, Louisiana, April 7, 1956 


For a lawyer to arrive at the proper consideration of any 
legal problem necessitates: First, a clear definition and under- 
standing of what the issue or issues involve—a definition of the 
problem; second, at least a general comprehension of the con- 
flicting contentions; third, the relevant and material facts; and 
fourth, the historical and juridical precedent applicable. 


So. here, upon this issue termed “Interposition’”’ I pose as 
logical starting point: 


A. Against what is it that the states seek to interpose their 
sovereignty against ? 


To answer that question my approach will likely be more di- 
rect than legalistic and being a matter of constitutional power 
and authority must involve historical intent and precedent. 


I shall refrain from trespassing upon the domain of factional 
politics or religious doctrine. My objective does not afford the 
time or the place for either and upon neither am I qualified to 
speak. I shall seek to prevent myself from leading me into the 
vast field of partisan contention as to justification for or equities 
of segregation—so largely a matter of geography in fact—or into 
the possible refinements and distinction between “nullification” 
and “interposition,” which, absent the use of force, appear to me 
to mean the same. 


The answer to my question is the far-reaching decision of the 
Supreme Court of the United States on May 17th, 1954, in a 
group of consolidated cases, compositely referred to as Brown 
vs. Board of Education, 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed. 873. 
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Nothing would be contributed to my objective by considering 
the varying facts of each of that group of cases arising in the 
states of Kansas, South Carolina, Virginia and Delaware and one 
case from the District of Columbia which was concurrently de- 
cided: Bolling vs. Sharpe, 347 U.S. 497, 74 S. Ct. 693, 93 L. Ed. 
884, 


The situation today upon “Interposition” by the States 
against the Supreme Court’s segregation decision is somewhat 
imposing. Interposition resolutions have been adopted by the 
Legislatures of South Carolina, Georgia, Alabama, Mississippi 
and Virginia, where, sentimentally perhaps, it was introduced 
on Robert E. Lee’s birthday by Senator Carter Stuart, a grand 
nephew of General “Jeb” Stuart. 


I understand that those resolutions have been presented to 
both the United States Senate and House of Representatives, 
without protest, objection or then adverse comment, which 
together with like reading on March 12, 1956, of a similar 
“Declaration of Constitutional Principles” signed by nineteen 
(19) senators and seventy-eight (78) representatives apparently 
evidences substantial support in the Congress of the action of the 
states. 


As I shall show there is nothing new or novel about it; also 
that such disagreements with the Court have lead to definite 
movements, provoking the Court or the Congress, to alter, elimi- 
nate, reverse or variously obviate legislation or the Courts legal 
pronouncements so questioned. (Cf.—Warren—‘‘Legislative and 
Judicial Attacks Upon the Supreme Court of the United States.” 
47 Am. L. Rev. 1, 161; Culp—“A Survey of the Proposals to 
Limit or Deny the Power of Judicial Review.” 4 Ind. L. J. 386, 
474; Fite and Rubenstein—“Curbing the Supreme Court,” 35 
Mich. L. Rev., 762). 


Those movements have taken several courses: 


1. By Constitutional Amendment, as in Chisholm vs. Georgia, 
2 Dall. 419 (1873) which provoked the Eleventh Amendment; as 
in Chief Justice Taney’s declaration in Scott vs. Sanford (1857), 
19 How. 393, which occasioned the first sentence of section one 
of the Fourteenth Amendment; as in Pollock vs. Farmer Loan 
& Trust Co. (1895), 157 U.S. 429, 158 U.S. 601, where the Court 
undertook to correct what Chief Justice Fuller called a “Cen- 
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tury of Error’ holding the federal income tax unconstitutional, 
which lead to the Sixteenth Amendment. 


2. By Statutory Changes, such as where the Court’s decision 
as to payment for non-productive working time and in regard 
to federal rights in tideland oil lead to the Portal-to-Portal Act 
of 1947 and the Submerged Lands Act of 1953. Anderson vs. 
Mt. Clemens Pottery Co. (1946), 328 U.S. 680 (61 Stat. 84, 29 
U.S.C. 251); U.S. vs. California (1947), 332 U.S. 19; U.S. vs. 
Texas (1950), 339 U.S. 707; Alabama vs. Texas (1953), 347 
U.S. 272. 


3. By a Withdrawal of Jurisdiction. Cf. Ex parte McCardle 
(1869), 7 Wall. 506, where Congress withdrew the Courts jur- 
isdiction of a case already pending before it. 


4. Changes in the Personnel or Number of Judges. In the 
Legal Tender Cases (1871), 12 Wall. 457, President Grant named 
two Justices who would join with the third dissenting Justices 
in Hepburn vs. Griswold (1870), 8 Wall. 603. (42 Am. Bar Assn. 
Juornal, Mc, 1956, p. 231-234). We all recall President Roose- 
velts effort to pack the Court in 1937. Jackson points out (1941) 
in “The Struggle for Judicial Supremacy”’ how definite statutory 
plans to reorganize the Court were abandoned or failed only be- 
cause a majority of the Court changed its mind as to constitu- 
tional limits upon governmental power. Cf. West Coast Hotel 
Co. vs. Parrish (1937), 300 U.S. 379; Morehead versus Tripaldo 
(1936), 298, U. S. 587, Stewart Mach. Co. versus Davis (1937), 
301 U.S. 548; U.S. versus Butler (1936), 297 U.S. 1. 


5. Interposition indeed goes further in asserting as legiti- 
mate right with historical precedents for a state to question and 
check what it deems an “important and palpable judicial exer- 
cise cf unconstitutional power”—or, at least suspending same, 
within its borders, until the states have an opportunity to deter- 
mine the issue by Amendment. 


B. Generally summarized, what are the basic contentions of 
of thuse advocating and those opposing State interposition of 
its sovereignty against the Supreme Court’s segregation decision? 


The position of those advocating Interposition I understand 
to be: 


1. The United States Constitution was a compact between the 
states as sovereign independent entities, vesting specific, limited 
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powers in the Federal Government and deliberately reserving 
to themselves all attributes of sovereignty not so delegated (U.S. 
Const. 9th and 10th Amendments). 


(a) That compact (Constitution) was agreed upon by a 
convention of those sovereign states, declared independent sov- 
ereigns in 1787 to supplant a confederation agreed upon be- 
tween those states in 1787. It was not effected by that conven- 
tion but merely then proposed, not to be ratified by the people 
directly but only by those states as sovereigns. 


(b) Those powers were not delegated to a single federal 
entity, the United States, but were designedly distributed be- 
tween its three separate branches: The Executive (President), 
the Legislative (Congress), the Judicial (Supreme Court). No 
one of them has the right to invade the functions of the other. 


2. Giving the Supreme Court jurisdiction to determine “all 
cases in law or Equity arising under the Constitution’ empow- 
ered it to construe the meaning of the constitution: but gave it no 
power to change or amend it. A President may commit an un- 
constitutional act as also may Congress and, likewise, so may the 
Supreme Court. 


(a) When, as and if the Supreme Court does that it is the 
right and duty of the states to determine—not for the Court to 
adjudge itself. 


3. That the Supreme Court did precisely that in the Brown 
decision, where instead of construing a doubtful provision of 
the Constitution or applying basic legal principles to established 
facts, it wrote into the Constitution a sociological creed of its 
own, which was not there before or anywhere specifically dele- 
gated and had, until recently, been uniformly regarded as a re- 
served power of the states. 


(a) The Congress which proposed the Fourteenth Amend- 
ment itself established racially separate schools in the District 
of Columbia. Every state which ratified it provided for separate 
schools in their states. The Supreme Court itself uniformly 
recognized that right of the states to operate separate public fa- 
cilities repeatedly since its existence and specifically in 1896 and 
as recently as 1927. 


(b) Against the Supreme Court sociological philosophers 
cited there is abundant adverse opinion, by it not considered 
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or cited, none of either in the record, that the social intolerance, 
cultural hostility and ingrained antagonisms are psychodynamic 
factors which would far beyond the foreseeable future inevit- 
ably produce serious conflict impairing mature development, 
actual psyhciatric damage and serious trauma to the immature 
children of both races, especially the negroes with subnormal 
background generally and substantially lower average scholastic 
rating and group intelligence, which even though by some 
regarded as theoretically unfortunate, even indefensible is fac- 
tually actual, as has been demonstrated and can be readily im- 
partially ascertained. 


(c) Justice Douglas has pointed out the “instability” of such 
considerations as a basis for fundamental comprehensive deci- 
sion. The Supreme Court has reversed itself about forty (40) 
times in the past twenty (20) years as to what the Constitution 
means. The varying meanings by it attributed to the Fourteenth 
Amendment alone are voluminous, conflicting and widely incon- 
sistent, as all lawyers know. Hence the ideas of the present 
Court upon sociological concepts is equally unstable and inade- 
quate as a basis for fundamental constitutional construction. 


(d) Supreme Court decisions in numerous spheres have been 
successfully challenged and changed by the interposition or 
nullification of many states throughout our national history, as 
well as hereinafter shown. 


4. That the lawful method of changing the Constitution may 
be awkward, cumbersome and dilatory affords no sound justi- 
fication for the Supreme Court doing it by construing it to in- 
clude something which is not there and never has been. 


(a) Of the seven (7) constitutional amendments adopted in 
this century only two (2) required more than fourteen months. 
Litigation over the Court doing it will continue for many more 
than fourteen years. 


(b) If enough states will not go along with this Interposition 
after a reasonable delay for opportunity, those Interposing states 
would probably have to yield to that as evidence that the required 
number of states approve the Supreme Court’s change in the 
Constitution. 


(c) However, should the required number of states to pre- 
clude such an amendment do accord with such interposition the 
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Supreme Court should and probably would again reverse itself. 


(d) In either event, the states should be afforded an oppor- 
tunity for choice. 


5. That the comparatively recent experience with the pro- 
hibition amendment, and the social upheaval consequent upon the 
Volstead Act illustrates the logic and soundness of Yale’s Presi- 
dent Hadley’s conclusion that: 


“Nullification is the safety valve which helps a self-gov- 
erning community avoid the alternative between tyranny 
and revolution.” 


“The cost (not mere expense) of trying to compel obedi- 
ence to a law which violates the consciences of a consider- 
able minority of the people or the traditional usages and 
privileges of anything like a majority is usually too 
great.” 


The federal district courts, upon whom the Supreme Court un- 
loaded all enforcement of its change, are now finding that out 
and the Supreme Court will ultimately be compelled to recognize 
that practical application is difficult if not impossible because its 
conclusion was wrong. 


In this connection may I quote and partilly paraphrase a dis- 
tinguished Virginia Editor, James J. Kilpatrick: 


“States Rights have vanished down the gullet of a 
Federal Enceladus. Today it is difficult to recognize, in a 
bloated constitution, former limitations upon the power 
to ‘regulate commerce’, the old intention of the noun 
‘manufactures.’ Numbed by the narcotic of ‘Federal Aid’ 
(in the field of education as well as practically every other 
field of governmental function) ‘the people have docilely 
assented to massive usurpation of (centralized) authority. 
If we have traded off our once reserved powers for a 
clutch of public housing units and a free hot lunch, pro- 
tection from devastating flood waters, comprehensive con- 
trol of labor relations, confiscatory regulation and taxa- 
tion, highway improvements and waterway developments, 
today it may be wondered anew: What it is that the 
vinters buy, one-half so precious as the stuff they sell?’ ”’ 


The position of those opposing interposition : 
1. Any system of interposition or nullification would admit 
the right of any state to set aside any decision of the Supreme 


Court, and that would result in “government by Caprice,” which, 
as a practical matter would undermine all law and order gen- 


174 











erally, sabotage the status and authority of the Supreme Court, 
even in its admitted jurisdiction, by endless controversy as to 
which of its constitutional constructions resolved legtimate 
doubts and which effected material changes, and, in the end, 
transfer all functions in the constitutional field from the juri- 
dicial to the political arena. 


2. Opponents also urge that nullification and interposition 
are akin if not indistinguishable from secession and rebellion; 
that the one logically and inevitably leads to the other or leads 
nowhere at all and is but a face-saving and idle gesture, produc- 
ing no concrete beneficial results and a vast and far-reaching 
disrespect for the entire judicial branch of our governments, 
both state as well as federal. 


3. They assert that whatever may have been the abstract 
origin and original theory of “States Rights” and even the his- 
torical precedents for nullification and interposition in the then 
growing development of our form of constitutional government, 
the Civil War was more than the establishment of superior force 
and did in fact destroyed not only the right of states to actually 
secede or rebel from the Union but also to indulge in legislative 
nullification or interposition. 


4. Further, the motives and objectives of the Interposition- 
ists are vigorously questioned when not emphatically denounced. 
It is asserted to be common knowledge that of the southern 
states, at most, but five (5)—South Carolina, Georgia, Alabama, 
Mississippi and Louisiana—are reasonably sure to enact Resolu- 
tions of Interposition; that in five (5) others the proposals are 
largely adament and doubtful—Virginia, North Carolina, Ten- 
nessee and Arkansas—; that in seven (7) desegregation has al- 
ready been substantially effected; at most a total of 17 out of 
48, when 36 would be necessary to amend. Hence, it is said, as a 
practical matter, Interposition is a mere confusing, delaying, 
procrastinating and confusing undertaking—and by its advo- 
cates knowingly and deliberately intended, therefore insincere. 


5. They assert that the Fifth Amendment was never intended 
as a vehicle for accomplishing a reversal of a decision of the 
Supreme Court, they assert that, even perchance should two- 
thirds or three-fourths of the states interpose, propose or even 
ratify, and a grant of such federal authority over public edu- 
cation should become howsoever effected, the minority of ex- 
tremist would not accept it or accord with it, that demonstrates 
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the insincerity and futility of any form of assertion of reserved 
powers or states rights. 


6. The opponents assert that should Congress or an insuffi- 
cient number of states fail to effect a Constitutional amend- 
ment either way, that same stubborn minority—meaning the 
southern states—would continue to protest, refuse to accord and 
some even go so far as to destroy their systems of public educa- 
tion for a generation or longer, despite resultant damage to all 
educables. 


7. Finally, they point out the support given their demands 
for equality by religious group and doctrine; the doctrine of 
which many deem not properly involved in the constitutional 
issue or in a state’s control of race relations under the police 
power. 


C. In the light of those conflicting contentions I would neat 
consider what was actually decided by the Supreme Court in the 
related recent segregation decisions? 


At the outset the basic thing which impressed me most 
forcefully in overall consideration and evaluation of those deci- 
sions and possibly contrary to popular misconception, is that in 
the Brown as the other related cases, while the particular issue 
in each arose, factually, upon the segregation of children in the 
public schools of the several states involved, the precedential 
effect of those decisions and their reasoning and conclusion ap- 
pears to be by no means limited to the field of public schools 
nor are any of them predicated upon the mere use of public funds 
for their support. That Brown decision itself makes no refer- 
ence to public money as a predicate for its conclusion; it defin- 
itely extends into the transportation field by overruling and 
rejecting Plessy vs. Ferguson; the Court itself notes “the wide 
applicability of this decision” and “the great variety of local 
conditions” affected by it. That decision does note the import- 
ance of public education but it also approaches the problems of 
local control of race relations generally, and it considers that 
comprehensively and in the light of its full development and 
its present place in American life throughout the Nation; and 
says that only by such comprehensive consideration ‘‘can it be 
determined if segregation in the public schools (as one of those 
overall situations) deprives these plaintiffs of the equal protec- 
tion of the laws.” 
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In the Brown decision the court cited and footnotes, with 
approval, the Slaughter House Case (1873) 16 Wall 36, 67-72, 
and Strander vs. West Virginia (1880) 100 U.S. 307-308, Vir- 
ginia vs. Rives (1879) 160 U.S. 313, 319; Ex parte Virginia 
(1879) 100 U. 8S. 339, 344-355, as holding—shortly after its 
adoption in 1868—that the 14th Amendment should be inter- 
preted “as proscribing all state imposed discriminations against 
the Negro race’’—all of them mind you—implying their complete 
exemption, not only from any and all public educational dis- 
criminations but, likewise and to the same extent, all “inferiority 
in civil society” or any “lessening the security of their enjoy- 
ment” of any rights “which others enjoy” and “any step toward 
reducing them to the condition of a subject race.”’” What that 
says to me is that the Supreme Court has applied the equal pro- 
tection clause of the Fourteenth Amendment to any and every 
state control over racial relations in every field of life and liv- 
ing to the extent that all regulation of any of it short of abso- 
lute equality, whatever the reason, occasion or factual justifica- 
tion therefore, is discriminatory and unconstitiona]! 


I shall only pause to comment that those 1879-1880 decisions 
cited by the Court, were not confined to the field of education 
alone; that in each of them, particularly in the Slaughter 
House decision, the Supreme Court found nothing in the 13th, 
14th or 15th Amendments conflicting with the sovereign exist- 
ence of the states, and recognized tht such sovereign states are 
possessed ‘‘with powers for domestic and local government, in- 
cluding the regulation of civil rights—the rights of person and 
of property—which was essential to the perfect working of our 
complex form of government, though they (the states) have 
thought proper to impose additional limitations on the states 
and to confer additional power on * * * the Nation.” 


Therefore, as I read those recent decisions, what we are deal- 
ing with is not merely public schools, public money or public 
education, but with all state laws in any manner affecting the 
property relations between the races. Frankly, I sincerely trust 
I have misconstrued those decisions and the Courts meaning and 
intent, but I am unable to find any restriction or limitation 
whatever. If I am correct in my understanding, I cannot refrain 
from saying that this lawyers disagreement is more vigorous and 
regretfully, not altogether respectful. I cannot conceive that 
the Fourteenth Amendment was ever intended to produce any 
such result as that. 
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The second impression is that basically inherent in this 
Brown decision and in the similar related recent jurisprudence 
is the fact that the Supreme Court apparently deliberately and 
intentionally refused to turn its decision upon what it calls the 
“tangible” factors involved and looked ‘instead to the effect of 
segregation itself,” squarely and, mirabile dictu, unanimously, 
rejecting any consideration whatever of what Walter J. Suthon, 
Jr., has so thoroughly demonstrated and aptly described as the 
“dubious origin and malodorous legislative history” of the 
Fourteenth Amendment to the Federal Constitution (La. Bar 
Ass’n. Journal, Vol. 1, No. 2; 28 Tulane Law Review, 22-44). 
The Court, also, specifically rejected the “separate but equal’ 
doctrine, which, in fact, originated not in the south but in 
Massachusetts ten years prior to the Civil War—in 1850— 
(Roberts vs. City of Boston, 5 Cush. 198, 59 Mass. 198, 206) — 
and pronounced and adhered to for more than half a century by 
the Supreme Court itself, since 1896. Plessy vs. Ferguson, 163 
U.S. 537, 41 L. Ed. 256, 16 S. Ct. 1138. 


I cannot refrain from digressing to note that Massachusetts 
decision, which was an action for damages by the parents of a 
five (5) year old negro child against Boston for exclusion from 
its then segregated schools. Chief Justice Shaw had this to say: 


“The great principle * * * is that by the Constitution 
and laws of Massachusetts, without distinction of age or 
sex, birth, color, origin or condition, are equal before the 
law. This as a broad general principle, such as ought to 
appear in a declaration of rights, is perfectly sound; it is 
not only expressed in terms, but pervades and animates the 
whole spirit of our constitution of free government. But 
when this principle comes to be applied to the actual and 
various conditions of persons in society, it will not war- 
rant the assertion, that men and women are legally clothed 
with the same civil and political powers, and that chil- 
dren and adults are legally to have the same functions and 
be subject to the same treatment; but only that the rights 
of all, as they are settled and regulated by law, are equally 
entitled to the paternal consideration and protection of 
the law for their maintenance and security. What those 
rights are, to which individuals in the infinite variety of 
circumstances by which they are surrounded in society, 
are entitled, must depend upon laws adopted to their 
respective relations and conditions. 


Conceding, therefore, in the fullest manner, that col- 
ored persons, the descendants of Africans, are entitled by 
law in this commonwealth, to equal rights, constitutional 
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and political, civil and social, the question then arises, 
whether the regulation in question, which provides sep- 
arate schools for colored children is a violation of any of 
these rights. 


Legal rights must, after all, depend upon the provi- 
sions of law; certainly all those rights of individuals which 
can be asserted and maintained in any judicial tribunal. 
The proper province of a declaration of rights and con- 
stitution of government, after directing its form, regulat- 
ing its organization and distributing its powers, is to de- 
clare great principles and fundamental truths, to influ- 
ence and direct the judgment and conscience of legislators 
in making law, rather than to limit and control them, by 
directing what precise laws they shall make.” 


After then pointing out that, under the law, the classifica- 
tion and allocation of children as may be best suited to their 
needs “when reasonably exercised, without being abused or per- 
verted by colorable pretenses” is properly left to local author- 
ity * * * the honest result of their experience and judgment” 
is properly conclusive, Justice Shaw notes that then as today: 


“It is urged, that this maintenance of separate schools 
tends to deepen and perpetuate the odious distinctions of 
caste, found in a deep-rooted prejudice in public opionion. 
This prejudice, if it exists, is not created by law and prob- 
ably cannot be changed by law. Whether this distinction 
and prejudice, existing in the opinions and feelings of the 
community, would not be as effectually fostered by com- 
pelling colored and white children to associate together 
in the same schools, may well be doubted; at all events, 
it is a fair and proper question for local determination, 
having in view the best interests of both classes of chil- 
dren * * * and we cannot say, that their decision upon it 
is not founded on just grounds of reason and experience, 
and in the results of a discriminating and honest judg- 
ment.” 


It interests me, as a lawyer, to note the basic similarity of 
the reasoning, 45 years later, by the Supreme Court in Plessy 
vs. Ferguson, which may be now “rejected.” But fortunately, 
like truth, logic remains indestructible, however pushed around: 


“By the Fourteenth Amendment, all persons born or 
naturalized in the United States, and subject to the juris- 
diction thereof, are made citizens of the United States 
and of the State wherein they reside; and the States are 
forbidden from making or enforcing any law which shall 
abridge the privileges or immunities of citizens of the 
United States, or shall deprive any person of life, liberty 


179 











or property without due process of law, or deny to any 
person within their jurisdiction the equal protection of 
the laws.” 


* a * 


“The object of the amendment was undoubtedly to en- 
force the absolute equality of the two races before the 
law, but in the nature of things it could not have been in- 
tended to abolish distinctions based upon color, or to en- 
force social, as distinguished from political equality, or 
a commingling of the two races upon terms unsatisfactory 
to either. Laws permitting, and even requiring, their sep- 
aration in places where they are liable to be brought into 
contact do not necessarily imply the inferiority of either 
race to the other, and have been generally, if not univer- 
sally, recognized as within the competency of the state 
legislatures in the exercise of their police power. The 
most common instance of this is connected with the estab- 
lishment of schools for white and colored children, which 
has been held to be a valid exercise of the legislative 
power even by courts of States where the political rights 
of the colored race have been longest and most earnestly 
enforced.” 


ok * * 


“It is claimed by the plaintiff in error that, in any 
mixed community, the reputation of belonging to the 
dominant race, in this instance the white race, is prop- 
erty, in the same sense that a right of action, or of in- 
heritance, is property. Conceding this to be so, for the 
purpose of this case, we are unable to see how this statute 
deprives him of, or in any way affects his right to, such 
property. If he be a white man and assigned to a colored 
coach, he may have his action for damages against the 
company for being deprived of his so called property. 
Upon the other hand, if he be a colored man and be so 
assigned, he has been deprived of no property, since he is 
not lawfully entitled to the reputation of being a white 
man.” 


* * * 


“So far, then, as a conflict with the Fourteenth 
Amendment is concerned, the case reduces itself to the 
question whether the statute of Louisiana is a reasonable 
regulation, and with respect to this there must necessarily 
be a large discretion on the part of the legislature. In 
determining the question of reasonableness it is at liberty 
to act with reference to the established usages, customs 
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and traditions of the people, and with a view to the pro- 
motion of their comfort, and the preservation of the public 
peace and good order. Gauged by this standard, we cannot 
say that a law which authorizes or even requires the sep- 
aration of the two races in public conveyances is unrea- 
sonable, or more obnoxious to the Fourteenth Amendment 
than the acts of Congress requiring separate schools for 
colored children in the District of Columbia, the constitu- 
tionality of which does not seem to have been questioned, 
or the corresponding acts of state legislatures.”’ 


“We consider the underlying fallacy of the plaintiff’s 
argument to consist in the assumption that the enforced 
separation of the two races stamps the colored race with 
a badge of inferiority. If this be so, it is not by reason of 
anything found in the act, but solely because the colored 
race choose to put that construction upon it. * * * The 
argument also assumes that social prejudices may be over- 
come by legislation, and that equal rights cannot be se- 
cured to the negro except by an enforced commingling of 
the two races. We cannot accept this proposition. If the 
two races are to meet upon terms of social equality, it 
must be the result of natural affinites, a mutual appre- 
ciation of each other’s merits and a voluntary consent of 
individuals. * * * Legislation is powerless to eradicate 
racial instincts or to abolish distinctions based upon phy- 
sical differences, and the attempt to do so can only result 
in accentuating the difficulties of the present situation. 
If the civil and political rights of both races be equal one 
cannot be inferior to the other civilly or politically. If one 
race be inferior to the other socially, the Constitution of 
the United States cannot put them upon the same plane.” 


The vigorous dissent of Justice Harlan, while not convinc- 
ing to me, is forthright and based upon his conception of logic, 
reason, legal principle and precedent—and not upon the “extent 
of psychological knowledge.” 


All lawyers realize that stare decisis in recent years has 
become largely outmoded and, perhaps, justifiably converted into 
a slender reed, where the developments of life and living—our 
civilization or economy warrants, compels, or justifies. But, in 
this instance, to me at least, it appears incredible that the 
Supreme Court should unanimously ignore altogether the cer- 
tainly relevant 9th and 10th Amendments to the Federal Con- 
stitution, which were an integral part of our fundamental and 
cherished “Bill of Rights,” reject as a basis for its decision to 
obviously potent ‘‘tangible” factors upon which and under which 
a substantial section of our national life had become predicated 
and wandered off into the vague realm of psychological and 
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psychiatric abstraction of such doubtful and disputed theory of 
social philosophy, as its sole justification for undermining the 
practical facts of life so much of which has become established 
reasonable and logical conclusion and repeated pronouncements, 
upon which a substantial body of all states and federal jurispru- 
dence rests. 


The Courts rejection of all that because of the extent of psy- 
chological knowledge only, is emphasized, if not dramatized, by 
its own subsequent action on May 31st, 1955, in determing, after 
further voluntary reconsideration (349 U.S. 294, 75 S. Ct. 753, 
99 L. Ed 1083) when, instead of itself “following through by 
fashioning and effectuating’ at least basic principles upon 
which to predicate appropriate decrees even according to the 
ideas and conclusions of those same psychologists, psychiatrist 
and sociological philosophers, which the Court deemed adequate 
for their basic decision, remanded to the district courts the well 
nigh impossible task of effecting its impractical conclusion with 
direction, in so doing, to consider the same and equally “tangible 
factors” which it had refused to heed in arriving at its conclu- 
sion. 


I am sure few lawyers were surprised at the ultimate reached 
by the Supreme Court in the field of education. The trend had 
been definitely indicated: Barrows vs. Jackson, 346 U.S. 249, 97 
L. Ed. 1586, 73 S. Ct. 1031; McLaurin vs. Oklahoma Regents, 
339 U.S. 637, 94 L. Ed. 1149, 70 S. Ct. 851; Sweatt vs. Painter, 
339 U.S. 629, 94 L. Ed. 1114, 70 S. Ct. 848; Shelley vs. Kraemer, 
334 U.S. 1, 92 L. Ed. 1161, 68 S. Ct. 936; Sipul vs. Board, 332 
U.S. 631, 92 L. Ed. 247, 68 S. Ct. 299; Fisher vs. Hurst, 333 U.S. 
147, 92 L. Ed. 604, 68 S. Ct. 389; Gaines vs. Canada, 305 U.S. 
337, 83 L. Ed. 208, 59 S. Ct. 232; Henderson vs. U.S., 339 U.S. 
816, 94 L. Ed. 1302, 70 S. Ct. 8483; Morgan vs. Virginia, 328 
U.S. 373, 90 L. Ed. 1317, 66 S. Ct. 1050; Mitchell vs. U.S., 313 
U.S. 80; 85 L. Ed. 1201, 615 S. Ct. 973; Terry vs. Adams, 345 
U.S. 461, 97 L. Ed. 1152, 73 S. Ct. 809; Smith vs. Allwright, 321 
U.S. 649, 88 S. Ct. 987, 64 S. Ct. 757. 


It was, however, to this lawyer most surprising that the 
Court, without qualification or recognition of the obvious prac- 
ticalities it terms “tangible factors,” would extend the defini- 
tion of “equal educational opportunities” to be equivalent of 
“identical education facilities;” that it should, solely upon “‘in- 
tangible considerations of psychological theory, construe the con- 


182 











stitutional concept of freedom and equality to intend a biological 
impossibility—automatically and irrespective of factual qualifi- 
cation in the scholastic field. Nor is there much, if any juridical 
solace or satisfaction for me in the admitted responsibilty of all 
of us for succumbing to the overpowering lure of federal funds 


in so many areas not otherwise delegated to the central govern- 
ment. 


The great and historic decisions of the United States Supreme 
Court which have surmounted time and changing conditions 
were predicated upon logic, juridical reason and fundamental 
legal principle, which impress me as being conspicuously ab- 
sent from the Brown decision and its maverick litter of related 
judicial pronouncement. There is, throughout the nation, very 
much more respectable opinion than my own, that by thus in- 
vading much of what really is and should be a reserved power 
of the sovereign states, because nowhere specifically granted or 
clearly inferred, aside from temporary propaganda, the Court 
has occasioned a definite disservice to the ultimate objective of a 
full, proper and orderly development of educational training 
and cultural values for all of our citizenship—negro youth per- 
haps more than white. 


The court treats all of these segregation suits as “class ac- 
tions.” They were probably so drawn and presented. But it 
seems to me that even'that is a rather rash assumption. An 
essential prerequisite of a class action under Rule 23 is the ex- 
istence of a class who seek and desire the same relief and those 
purporting to represent all must not only be a member of that 
class but his interest must be coextensive with that of all other 
members of that class for whom he acts. Hansberry vs. Lee, 311 
U.S. 32, 61 S. Ct. 115, 85 L. Ed. 22. That proof or evidence 
was presented that all, a majority or even a substantial portion 
of all the negroes in Louisiana or elsewhere want integrated 
schools. While no specific percentage is fixed and the mere num- 
ber may not be the sole criterion adequate numerical representa- 
tion is essential. Who authorized a few elementary school chil- 
dren in Topeka, Kansas, Clarendon County, South Carolina, 
Prince Edward County, Virginia and New Castle County, Dela- 
ware, instigated by a propaganda organization, to represent the 
many million negroes throughout the nation? What proof was 
presented that they do? A jural relationship is essential. In 
Louisiana I feel reasonably sure that there is none. Whether 
these suits were proved to be real iclass actions or of a hybrid 
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or spurious character presents a serious legal issue wherein ap- 
parently, the Supreme Court may well have indulged in rash, 
unproved and unwarranted assumption. In Mississippi, for in- 
stance, not one negro child has yet sought admission to a white 
school and in Louisiana but an isolated and instigated few. Does 
not Rule 23 itself proscribe colusive actions? Another legal point 
of possible far-reaching impact, as noted by the Fourth Circuit, 
would seem to hinge upon the fact that while the Supreme Court 
has held compulsory segregation to be unlawful, it has not, as 
yet, precluded voluntary segregation, which I am informed, is 
effected in a number of states outside the south as well as here. 
When the heat of this over-propagandized issu2 subsides, as I 
believe it inevitably will, sober thinking and the tangible fac- 
tors inescapable despite the Courts rejection of them as a basis 
of its equal protection ruling, may well chart the course for a 
mutually satisfactory ultimate solution. Compulsory integration 
is an entirely different legal concept from compulsory segrega- 
tion. 

Although entirely rejected in reaching its basic conclusion 
in the original Brown decision (347 U.S. 483, May 17th, 1954), 
in its enforcement order (249 U.S. 294, May 31st, 1955) the 
Court, being itself, without enforcement facilities—no Marshall, 
Bailiff, Sheriff or any such—only remanded those particular 
cases, but it directed the District Courts to require those par- 
ticular defendants to “make a prompt and reasonable start 
toward full compliance with our May 17th, 1954, ruling’ and to 
“carry out” that rulinz “in good faith” and “in an effective man- 
ner,” after du2 consideration of its “‘tangible” factors and “in 
the public interest’’—not only in those particular cases but so 
as to “effectuate a transition,” not necessarily, I submit, to com- 
pulsory integrate all schools but, says the Court “to a racially 
nondiscriminatory school system”—which may well mean only 
a school “system” wherein segregation is not compulsory. To 
this lawyer the Courts right to go beyond those particular par- 
ties necessarily hinges upon those cases being real valid class 
actions—a very doubtful postulate indeed—pretermitting the 
practical impossibility and the intermediate burden it has placed 
upon the district judges. 

May I also pose, in all of this lower court undertaking, what 
part constitutes a jury issue? It would seem to me that very 
much of the issues presented turn upon the facts actually in- 
volved, which a lay jury of ones peers should determine rather 
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sounder than psychologists, psychiatrists and sociological philo- 
sophers? 


I do not pretend to have read all of the sources upon which 
the Supreme Court relied for its “modern authority” for the 
“psychological knowledge” upon which it overruled Plessy vs. 
Ferguson and predicated its Brown decision. Frankly, their 
names would deter me: Kotinsky, Deutscher, Chein, Psychal, 
Braeneld, Myrdal. They do not sound very American but defin- 
itely foreign. 


In perusing on Swedish Professor Myrdal’s “American Di- 
lemma” I encountered statements which stopped me cold: 


On page 12 of Vol 1 he characterize those of us who believe 
in our constitution as “‘a nearly fetishistic cult.” 


P. 13: 


“Modern historical studies of how the Constitution came 
to be as it is reveal that the Constitutional Convention was 
nearly a plot against the common people. Until recently, 
the Constitution has been used to block the popular will. 


The Fourteenth Amendment inserted after the Civil War 
to protect the civil rights of the poor freedmen has, for 
instance, been used more to protect business corporations 
against public contro.” 


P, 34° 


“The function, from a legislator’s point of view, of legis- 
lating national ideals is, of course, a pedagogical one of 
giving them high publicity and prestige. * * * In a new 
nation made up of immigrants from all corners of the 
world and constantly growing by the arrival of other 
immigrants, carrying with them a greatly diversified cul- 
tural heritage, these goals must have stood out as impor- 
tant to statesmen and political thinkers.” 


“Another cultural trait of Americans is a relatively low 
degree of respect for law and order,” which trait is of 
paramount importance for the negro problem. 


P. 17-18: 


“The presence of states within the nation with different 
sets of laws and the high mobility between the states 
were contributing factors,” hampering the fixation of a 
firm legal order in America. 


“The jurisdictional fiction between the states and the fed- 
eral government, the technical and political difficulties in 
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changing the federal constitution, the consequent great 
com’ lexity of the American legal system, and the mass of 
legal fiction and plain trickery are also among the impor- 
tant factors. 


“Tor example, it cannot be conducive for the highest re- 
spect for the legal system that the federal government is 
forced to carry out important social legislation under the 
fiction that it is regulating “interstate commerce,” or that 
federal prosecuting agencies punish dangerous gansters 
for income tax evasion rather than for the felonies they 
have committed.” 


He accuses us of “intellectual defeatism,” of lip service only 
to law and ordei’, of distorted value premises, and says that our 
Creed regarding the negro “represents nothing more and noth- 
ing less than a century-long lag in public morals.” 


It is bad enough that such misconceptions of our country 
should have been provoked and paid for with a prominent Amer- 
ican’s money. But that our Supreme Court could swallow such 
theoretical, unfounded abstractions is as shocking as astounding 
to me as is the fact. 


In the comparatively recent Illinois anti-negro White Circle 
Leaguc lithograph decision, Beauharnais vs. People (April 28th, 
1952), 343 U.S. 250, 72 S. Ct. 725, Justice Frankfurter, with 
the concurrence of Justices Burton, Minton, Clark and Chief 
Justice Vinson (Justices Jackson, Douglas, Reed and Black dis- 
senting) the Court upheld the power of the State of Illinois, 
despite the Fourteenth Amendment, to enact a criminal libel 
statute penalizing the display of matter violently portraying 
negroes as depraved, unchaste, etc., as productive of race riots. 
For the majority of the Court Justice Frankfurter there wisely 
holds: 


“ * * * if an utterance directed at an individual may be 
the object of criminal sanctions, we cannot deny to a 
State power to punish the same utterance directed at a 
defined group, unless we can say that this is a wilful and 
purposeless restriction unrelated to the peace and well- 
being of the State.” 


“ * * * wilful purveyors of falsehood concerning racial 
and religious groups promote strife and tend powerfully 
to obstruct the manifold adjustments required for free, 
ordered life in a metropolitan, polyglot community. From 
the murder of the abolitionist Lovejoy in 1837 to the 
Cicero riots of 1951, Illinois has been the scene of exacer- 
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bated tension between races, often flaring into violence 
and destruction.” 


* * * 


“Tt may be argued, and weightily, that this legislation 
will not help matters; that tension and on occasion vio- 
lence between racial and religious groups must be traced 
to causes more deeply embedded in our society than the 
rantings of modern Know-Nothings. Only those lacking 
responsible humility will have a confident solution for 
problems as intractable as the frictions attributable to 
differences of race, color or religion. This being so, it 
would be out of bounds for the judiciary to deny the legis- 
lature a choice of policy, provided it is not unrelated to 
the problem and not forbidden by some explicit limitation 
on the State’s power. That the legislative remedy might 
not in practice mitigate the evil, or might itself raise new 
problems, would only manifest once more the paradox of 
reform. It is the price to be paid for the trial-and-error 
inherent in legislative efforts to deal with obstinate social 
issues. ‘The science of government is the most abstruse of 
all sciences; if, indeed, that can be called a science which 
has but few fixed principles, and practically consists in 
little more than the exercise of a sound discretion, applied 
to the exigencies of the state as they arise. It is the 
science of experiment.’ Anderson v. Dunn, 6 Wheat. 204, 
226, 5 L. Ed. 242. Certainly the Due Process Clause does 
not require the legislature to be in the vanguard of science 
—especially sciences as young as human ecology and cul- 
tural anthropology. See Tigner v. State of Texas, 310 U.S. 
141, 148, 60 S. Ct. 879, 882, 84 L. Ed. 1124. 


“Long ago this Court recognized that the economic 
rights of an individual may depend for the effectiveness 
of their enforcement on rights in the group, even though 
not formally corporate, to which he belongs. American 
Steel Foundries v. Tri-City Central Trade Council, 275 
U.S. 184, 189, 42 S. Ct. 72, 73, 66 L. Ed. 189. * * * It is 
not within our competence to confirm or deny claims of 
social scientists as to the dependence of the individual on 
position of his racial or religious group in the community. 
It would, however, be arrant dogmatism, quite outside 
the scope of our authority in passing on the powers of a 
State, for us to deny that the Illinois Legislature may 
warrantably believe that a man’s job and his educational 
opportunities and the dignity accorded him may depend 
as much on the reputation of the racial and religious group 
to which he willy-nilly belongs, as on his own merits. 
This being so, we are precluded from saying that speech 
concededly punishable when immediately directed at in- 
dividuals cannot be outlawed if directed at groups with 
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whose position and esteem in society the affiliated indivi- 
dual may be inextricably involved. 


“We are warned that the choice open to the Illinois 
legislature here may be abused, that the law may be dis- 
criminatorily enforced; * * * Every power may be abused, 
but the possibility of abuse is a poor reason for denying 
Illinois the power to adopt measures * * * sanctioned by 
centuries of Anglo-American law.” 


* * * 


“The teaching of a century and a half of criminal libel 
prosecutions in this country would go by the board if we 
were to hold that Illinois was not within her rights in 
making this combined requirement.” 


* *£ * 


“We find no warrant in the Constitution for denying 
to Illinois the power to pass the law here under attach. 
But it bears repeating — although it should not — that 
our finding that the law is not constitutionally objection- 
abl; carries no implication of approval of the wisdom of 
the legislation or of its efficacy. These questions may 
raise doubts in our minds as well as in others. It is not for 
us, however, to make the legislative judgment. We are not 
at liberty to erect these doubts into fundamental law.” 


Why is not that reasoning applicable in 1954 to school segre- 
gation? 


In that decision Justices Black and Douglas wrote vigorous 
dissents condemning that libel law as violative of free speech, 
saying: 


“* * * Today Beauharnais is punished for publicly 
expressing strong views in favor of segregation. Ironically 
enough, Beauharnais, convicted of crime in Chicago, 
would probably be given a hero’s reception in many other 
localities, if not in some parts of Chicago itself. More- 
over, the same kind of state law that makes Beauharnais 
a criminal for advocating segregation in Illinois can be 
utilized to send people to jail in other states for advocating 
equality and nonsegregation.” 


“* * * T do not agree that the Constitution leaves 
freedom of petition, assembly, speech, press or worship at 
the mercy of a case-by-case, day-by-day majority of this 
Court. I had supposed that our people could rely for their 
freedom on the Constitution’s commands, rather than on 
the grace of this Court on an individual case basis.” 
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“If there be minority groups who hail this holding as 
their victory, they might consider the possible relevancy 
of this ancient remark: ‘Another such victory and I am 
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undone’. 
What happened to Justice Black’s views between April 28th, 
1952 and May 17th, 1954? 


Likewise, as to Justice Reed’s dissent: 


“* * * Racial, religious, and political biases and prej- 
udices lead to charge and countercharge, acrimony and 
bitterness.” 


* * * 


“* * * Philosophers and poets, thinkers of high and 
low degree from every age and race have sought to ex- 
pound the meaning of virtue, but each teaches his own 
conception of the moral excellence that satisfies standards 
of good conduct. Are the tests of the Puritan or the 
Cavalier to be applied, those of the city or the farm, the 
Christian or non-Christian, the old or the young? Does 
the Bill of Rights permit Illinois to forbid any reflection 
on the virtue of racial or religious classes which a jury 
or a judge may think exposes them to derision or obloquy, 
words themselves of quite uncertain meaning as used in 
the statute? I think not.” 


Justice Douglas had this to say: 


“An historic aspect of the issue of judicial supremacy 
was the extent to which legislative judgment would be su- 
preme in the field of social legislation. The vague con- 
tours of the Due Process Clause were used to strike down 
laws deemed by the Court to be unwise and improvident. 
That trend has been reversed. In matters relating to busi- 
ness, finance, industrial and labor conditions, health and 
the public welfare, great leeway is now granted the legis- 
lature, for there is no guarantee in the Constitution that 
the status quo will be preserved against regulation by gov- 
ernment. * * *” 


“The court in this and in other cases places speech 
under an expanding legislative control. Today a white 
man stands convicted for protesting in unseemly lan- 
guage against our decisions invalidating restrictive cov- 
enants. Tomorrow a negro will be hailed before a court 
for denouncing lynch law in heated terms. Farm laborers 
in the west who compete with field hands drifting up from 
Mexico; whites who feel the pressure of orientals; a 
minority which finds employment going to members of 
the dominant religious group — all of these are caught in 
the mesh of today’s decision. Debate and argument even 


189 








in the courtroom are not always calm and dispassionate. 
Emotions sway speakers and audiences alike. Intemperate 
speech is a distinctive characteristic of man. Hot-heads 
blow off and release destructive energy in the process. 
They shout and rave, exaggerating weaknesses, magni- 
fying error, viewing with alarm. So it has been from the 
beginning; and so it will be throughout time. The Framers 
of the Constitution knew human nature as well as we do. 
They too had lived in dangerous days; they too knew the 
suffocating influence of orthodoxy and _ standardized 
thought. They weighed the compulsion for restrained 
speech and thought against the abuses of liberty. They 
chose liberty. That should be our choice today no matter 
how distasteful to us * * *.” 


This “confession” is from Justice Jackson’s dissent: 


* * * 


“Whence we are to derive metes and bounds of the 
state power is a subject to the confusion of which, I regret 
to say, I have contributed — comforted in the acknowl- 
edgment, however, by recalling that this Amendment is 
so enigmatic and abstruse that judges more experienced 
than I have had to reverse themselves as to its effect on 
state power. 


“* * * the Fourteenth Amendment did not ‘incor- 
porate’ the First, that the powers of Congress and of the 
States over this subject are not of the same dimensions, 
and that because Congress probably could not enact this 
law it does not follow that the State may not.” 


* * * 


“* * * We are justified in assuming that the men 
who sponsored the Fourteenth Amendment in Congress, 
and those who ratified it in the State Legislatures, knew 
of such provisions then in many of their State Constitu- 
tions. Certainly they were not consciously cancelling them 
or calling them into question, or we would have some evi- 
dence of it. 


* * * 
“The inappropriateness of a single standard for re- 
stricting State and Nation is indicated by the disparity be- 


tween their functions and duties in relation to those free- 
doms. 


* * ok 
“For these reasons I should not, unless clearly re- 
quired, confirm to the Federal Government such latitude 
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as I think a State reasonably may require for orderly 
government of its manifold concerns. The converse of 
the proposition is that I would not limit the power of the 
State with the severity appropriately prescribed for fed- 
eral power. 


* * 2% 


“* * * While laws or prosecutions might not alleviate 
racial or sectarian hatreds and may even invest scoundrels 
with a specious martyrdom, I should be loath to foreclose 
the States from a considerable latitude of experimentation 
in this field. Such efforts, if properly applied, do not jus- 
tify frenetic forebodings of crushed liberty. * * * 


“In these, as in other matters, our guiding spirit should 
be that each freedom is balanced with a responsibility, 
and every power of the State must be checked with safe- 
guards.” 


I cite these varying views but to demonstrate the shifting 
and uncertainty of Supreme Court Justices ideas and opinion. A 
conclusion of the Supreme Court should certainly be predicated 
in any field, especially in a radical constitutional issue, upon 
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more solid foundation than psychology, psychiatry and flexible 
sociological theory and opinion not even of record — preter- 
mitting the very dubious authority of the particular ‘‘experts” 
relied upon in its unprecedented, all inclusive segregation de- 
cision. 


I have not stated by personal views of the high courts deci- 
sion in the Brown case merely to register my disagreement 
therewith, which is doubtless of minor importance, but to point 
out that interposing the sovereignty of a state thereto is not a 
mere whimsical gesture or without substantial justification — 
however futile it may or may not ultimately become. The gen- 
eral acceptance of Justice Hughes cliche (Foundations of Ju- 
dicial Supremacy, 1787-1865, Jackson (1941)) “that the con- 
stitution is what the Judges say it is,” is itself not altogethe 
flawless. But fortunately no statute of limitations applies to 
an issue of constitutionality. Erie R.R. vs. Tompkins, 304 U.S. 
64, 82 L. Ed. 1118, 58 S. Ct. 817. 


In the turmoil and struggle incident to those conflicting views 
and contentions a practical lawyer is forced to wonder how 
either side can prevail or even benefit? How resultant litigation 
may not become actually eternal? Southern people feel, with 
complete honesty, that they best know that in truth and in fact 
“immense differences” do divide these races in their states, “in 
terms of moral standards, educational aptitudes, customs and 
culture” (Richmond News-Leader), in addition to centuries of 
lineage, origin and subnormality in every basic element, which 
cannot be soon or easily eradicted or equalized by any legal 
abstractions, psychological opinion, sociological philosophy, or 
Court decrees, but only, if ever or at all, by the qualification 
of the general average not materially affected as of now by a 
few notable exceptions; that time and a developing civilization 
alone can supply the ultimate answer; that, meanwhile, patience, 
cooperation, effort, consideration and mutual respect and under- 
standing to the measure of worthiness is required to preclude 
rash results from too intemperate or precipitate action on either 
side, which method requires arbitrament, demands rejectment 
of unwarranted judicial fiat and “deliberate palpable and dan- 
gerous encroachment” upon vital institutions. 


If to only such ends is interposition tendered I would have to 
advise a client, if I had one, that a revival of that ancient and 
honorable doctrine might well serve a very useful purpose, even 
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if no more be by it achieved than to stay precipitate action until 
a proper appeal determines the issue in an orderly and really 
lawful fashion; thereby avoiding the possible visitation of great 
harm to very same, if unfortunate group which all right thinking 
would prefer to see really improved and actually benefitted. 


It is not pleasant for any lawyer to criticize our highest 
judicial tribunal. But that “ultimate repository of essential jus- 
tice” should adhere to the solid concept carved upon its own 
walls; that ours is a government of laws and not of men, even 
of experts in the social sciences. The Supreme Court has been 
more severly criticized by some of its distinguished members. 


It was in the Texas primary election law case in 1944 (Smith 
vs. Allwright, 321 U.S. 649, 668), when the Supreme Court re- 
versed itself after only nine years, provoking Justice Roberts to 
observe: 


“The reason for my concern is that the instant decision, 
overruling that announced about nine years ago, tends to 
bring adjudications of this tribunal into the same class 
as a restricted railroad ticket, good for this day and train 
only. I have no assurance, in view of current decisions, 
that the opinion announced today may not shortly be 
repudiated and overruled by Justices who deem they 
have new light on the subject. In the present term the 
Court has overruled three cases. 


* % * 


“It is regrettable that in an era marked by doubt and 
confusion, an era whose greatest need is steadfastness of 
though and purpose, this Court, which has been looked 
to as exhibiting consistency in adjudication, and a steadi- 
ness which would hold the balance even in the face of 
temporary ebbs and flows of opinion, should now itself 
become the breeder of fresh doubt and confusion in the 
public mind as to stability of our instutitions.” 


May I again quote from the learned and scholarly Justice 
Hughes (Ibid.): 


“State resistance to federal power largely ended with 
the Civil War but the legal basis for it by no means did. 
The exercise by the Supreme Court of reviewing authority 
over state legislation conflicting with specifically desig- 
nated or clearly inferrable constitutional provision is well 
settled and state acquiescence in relatively unimportant 
fields has made the Supreme Court the arbitrator of most 
inter-governmental conflicts between states and the Na- 
tion, even though the Supreme Court has no general or 
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express jurisdiction whatever over such controversies. 
Specific illustrations are numerous in the fields of com- 
merce, taxation, bankruptcy and the classic catch-all of 
general welfare. Actual collision in overlapping authority 
is difficult and frequently illogically evaded, as is the 
creation of a no mans land in between, which Justice 
Frankfurter says is ‘subtle business, calling for great 
wariness * * * in one of the most sensitive areas of gov- 
ernment.’ Palmer vs. Mass. 308 U.S. 79, 83. 


“Except during reconstruction days immediately fol- 
lowing the Civil War national Courts and Judges have 
shown a fairly consistent solicitude for the integrity of 
the states. The Congress has created a number of states. 
The need of state government for local purposes is uni- 
versally recognized — or should it be said has been? The 
states have repeatedly diluted their voting power by ac- 
cepting new states into the Union — are still doing it. 


“There has always been difficulty encountered in a 
state, upon its own demand, obtaining protection of its 
sovereign rights from the Supreme Court. It is not a 
matter of geography. Massachusetts failed in 1922 
(Melton vs. Mass., 262 U.S. 447, 480) as did Florida in 
1926 (Florida vs. Mellon, 273 U.S. 12, 16). On the other 
hand in 1936 over the opposition of seven (7) states States 
Rights was recognized and enforced by a private litigant 
for his own benefit (Carter vs. Carter Oil Co., 298 U.S. 
238, 295-6). In 1935, without any state complaining the 
Supreme Court upset certain federal aid to farmers who 
objected to any tax for it, as an invasion of States Rights 
(U.S. vs. Butler, 297 U.S. 1) and, also in 1935 allowed 
State authority to stop enforcement of a federal law 
deemed to invade States Rights (Hopkins Savings Assn. 
vs. Cleary, 296 U.S. 315), itself pointing out the danger 
of states being ‘despoiled of their powers’ and being ‘re- 
duced to little more than geographical subdivisions of the 
national domain’ — which the interpositionists assert, un- 
der the Brown decision as to local control over racial re- 
lations is precisely what the Supreme Court would make 
them.” 


That last cited Home Owners Loan Act decision prompted 
Justice Hughes to conclude: 


“When the state seeks protection, it is told that its 
rights raise political questions which the Court cannot 
decide. When private interests make the plea (States 
Rights) it is transmuted into a justiciable question which 
the Court will answer. Thus ‘States Rights’ have tended 
to become a vested private interest in federal impotency 
rather than a positive privilege of the states themselves.” 
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I may have wandered too far afield but the point a lawyer — 
at least this one — ponders is whether the current is not an 
appropriate occasion for getting back on the track laid so wisely 
by our forefathers. 


D. Historic Background of Interposition. 


A long time ago a distinguished American voiced the danger 
incident to one branch of our dual-sovereignty form of govern- 
ment invading the function of another: 


“It is important, likewise, that the habits of thinking 

in a free country should inspire caution, in those in- 
trusted with its administration, to confine themselves 
within their respective constitutional spheres, avoiding in 
the exercise of the powers of one department to encroach 
upon another. The spirit of encroachment tends to con- 
solidate the powers of all the departments in one, and 
thus to create, whatever the form of government, a real 
despotism. A just estimate of that love of power, and 
proneness to abuse it, which predominates in the human 
heart, is sufficient to satisfy us of the truth of this posi- 
tion. The necessity of reciprocal checks in the exercise of 
political power, by dividing and distributing it into dif- 
ferent depositories, and constituting each the guardian 
of the public weal against invasions by the others, has 
been evinced by experiments ancient and modern, some 
of them in our country and under our own eyes. To pre- 
serve them must be as necessary as to institute them. If, 
in the opinion of the people, the distribution or modifica- 
tion of the constitutional powers be in any particular 
wrong, let it be corrected by an amendment in the way 
which the Constitution designates. But let there be no 
change by usurpation; for, though this, in one instance, 
may be the instrument for good, it is the customary 
weapon by which free governments are destroyed. The 
precedent must always greatly overbalance in permanent 
evil any partial or transient benefit which the use can at 
any time yield.” 

Perhaps you recognize that excerpt from the farewell ad- 
dress of the Father of our Country, himself. There is more 
involved than the conviction of a few school authorities. A sub- 
stantial segment of our nation is concerned. You also will recall 
Edmund Burke’s declaration: “I would not know how to write an 
indictment against an entire people.” 


General Washington was not concerned merely with one of 
the three branches of the Federal government invading the prov- 
ince of another — he spoke before Marbury vs. Madison — or 
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one executive department getting out of bounds, nor specifically 
about either the states or the central government encroaching 
upon the reserved or the delegated powers of the other. He re- 
ferred, generally, to “reciprocal checks in the exercise of po- 
litical power by dividing and distributing it into different 
depositories,” which is precisely what was done when the states 
created the Federal government to supplant the unsatisfactory 
1871 Articles of Confederation with a “more perfect union,” 
delegating to it certain specific powers and reserving all others. 
Control over public education is nowhere mentioned specifically 
or by reasonable inference. Hence, it is entirely logical to believe 
that it was reserved to the states and always was so considered 
until comparatively recent years. 


It is the serious contention of its proponents that the basic 
idea of interposition is that, when the Judicial Branch of our 
Federal Government, even under the guise of protecting “civil 
rights” or precluding denial of “the equal protection of the laws,” 
undertakes to invade a field of governmental function or to 
exercise a power, which was not specifically or by clear infer- 
ence delegated to either branch of the Federal Government, any 
state has the lawful right and a duty to interpose its sovereignty 
against what it deems to be an unlawful usurpation of an im- 
portant undelegated power, at least until that question of au- 
thority is settled by constitutional processes — which necessarily 
means by resort to a clarifying constitutional amendment under 
Art. V of the Constitution, which as you know provides two well 
known methods of amending. 


Obviously either method could involve considerable delay but 
dilatoriness of the methods provided by law is no sound reason 
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for not resorting to constitutional processes, which might them- 
selves need some revision and modernization. John C. Calhoun 
some years before the Civil War voiced his opinion that with- 
out the states power of Interposition the power to amend the 
constitution contemplated by Art. V would become utterly sub- 
verted through the unrestrained power of the Supreme Court 
to change it “by construction.” Even Calhoun apparently recog- 
nized that the Fifth Amendment was probably not intended as 
a vehicle for the purpose of effecting interposition. For that 
reason even though many regard Interposition as more of a 
gesture than an effective remedy, there are many who may 
rightfully regard it otherwise. 


It cannot be questioned that, originally the several states 
were possessed of the entirety of sovereignty; that the 10th 
Amendment was intended to mean what it so clearly and em- 
phatically says, and without which our Constitution could never 
have been adopted. That is elementary. The works of Jefferson 
and Madison clearly disclose their thinking that dignity and 
right would require that when the substantial public opinion of 
a state felt that its sovereignty had been unjustifiably invaded 
by either branch of the federal government, neither should be 
the sole judge, but the proper recourse would be to the Congress 
to “arrest the progress of the evil” by resort to the amending 
processes of the Constitution to settle the “question of contested 
sovereignty” otherwise the states will have surrendered all of 
their attributes of sovereignty and reserved none whatever. The 
logic of that is inescapable theoretically. What may come of it 
today may well be quite another matter. In this instance it 
might very well be, as a practical matter, that what one state 
or group of states might regard as a “palpable and dangerous” 
invasion of their sovereign rights might not be shared by a suf- 
ficient number of other states to set the amending processes in 
motion. Even in such event, it would afford time for a more 
tolerant consideration and opportunity for a solution more wise 
and prudent than fruitless litgiation and intolerant debate and 
controversy. 


Thus, it appears true, that those who advocate legislative 
adoption of such state legislative action are not without sub- 
stantial reason and respectable authority for their position. Nor 
are they without historical precedent. 


The early history of our Republic is filled with examples of 
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protests by states against what they regarded as federal usurpa- 
tion by power by the Executive, by Congress and by the Federal 
Courts, twenty-four (24) times altogether. I shall include more 
detail upon them in my manuscript than time permits me to pres- 
ently present. 


The most famous are the well known Kentucky and Virginia 
resolutions of 1798 authored by Jefferson and Madison, which 
furnish the classic authority for the doctrine of interposition — 
of the right and duty of the states to nullify, disregard or dis- 
obey unconstitutional federal action by interposing sovereign 
state power. While difficult to distinguish, those resolutions 
were more in the nature of protests than actual defiance, as were 
the vigorous and eloquent arguments of Calhoun. They had to 
do with the Alien and Sedition Law which expired in 1801 with- 
out any prosecution thereunder. 


There were, however, a number of instances of actual state 
defiance of Congressional and Court action: 


I. Georgia and the Supreme Court 1792-3. 


The issue in the case of Chisholm vs. Georgia (2 Dallas, 419) 
was the right of the Supreme Court to hear cases in which a 
State was sued by a citizen of another State. Chisholm, a citizen 
of South Carolina, sued Georgia to recover some lands con- 
fiscated during the Revoluntionary War. 


Georgia refused to recognize the competence of the Supreme 
Court to hear the case and when the case came to the Court in 
1792, Georgia declined to enter an appearance but merely sub- 
mitted a written remonstrance against the jurisdiction of the 
Court. In 1793, the Supreme Court ordered Georgia to appear 
under penalty of a judgment by default for Chisholm. Georgia 
maintained its defiance and a writ of inquiry was awarded for 
Chisholm. 


The writ was never executed and Georgia succeeded in its 
defiance of the Court. (Haines, Charles Grove. The role of the 
Supreme Court in American government and politics 1789-1835. 
Berkeley and Los Angeles, University of California Press, 1944. 
p. 135.) Opposition to the Court’s assumption of jurisdiction 
was intense in Georgia (the State House of Representatives 
passed a bill declaring it a felony punishable by death for any- 
one to attempt to execute any compulsory process issuing from 
the Supreme Court in this case), (Text of bill in Ames, Herman 
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V. State documents on Federal Relations. Philadelphia, Uni- 
versity of Pennsylvania, 1906, pp. 9-11.) and widespread in the 
other States. On the day after the Court’s decision was an- 
nounced, a constitutional amendment was introduced in Con- 
gress to prevent a State from being sued in the Federal courts. 
The Eleventh Amendment which reverses the decision in Chis- 
holm vs. Georgia was finally ratified in 1798. 


II. Pennsylvania and the Federal Courts — the case of the 
sloop Active. 


This conflict between the Pennsylvania and Federal govern- 
ments originated in the Revolutionary War. The sloop Active 
was captured during the war and sold. The Pennsylvania Court 
of Admiralty ruled that the proceeds belonged to the captors 
but the owners of the ship appealed to the Continental Congress 
which, through its Committee on Appeals, reversed the State 
Court. The ruling of the Committee on Appeals was ignored. 
(A history of the controversy can be found in Dunaway, Way- 
land Fuller. A history of Pennsylvania. New York, Prentice 
Hall, 1935. p. 426ff.) 


Almost twenty years later, Olmsted, the owner, applied to the 
Federal District Court for a process to enforce the ruling of the 
Committee on Appeals. In 1803 Federal District Judge Peters 
ruled that the money be paid to Olmsted but he was defied by the 
State and his decree was not enforced. Olmsted applied to the 
Supreme Court which in 1809 issued a writ of mandamus direct- 
ing the enforcement of the District Court’s decree. (United 
States v. Peters 5 Cranch 115.) 


When the Supreme Court’s decision was announced, the Gov- 
ernor notified the legislature that he proposed to call out the 
State militia to prevent the enforcement of the Court’s decree. 
The Federal marshal attempted to serve process on the State 
Treasurei’ tut was stopped by the State troops. However, the 
marshal declared his intention to call out a posse in order to en- 
force his authority. 


At the last moment the State backed down. The process was 
served and the legislature appropriated the money to pay Olm- 
sted’s claim. As a final humiliation, the General of the State 
militia was convicted in Federal Court for forcibly resisting the 
Federal marshal. He was, however, pardoned by President Madi- 
son almost immediately afterwards. (Warren, Charles. The 
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Supreme Court in American history. 2 vols. Boston, Little Brown 
and Company, 1926. Vol. 1 pp 374-387.) 


III. The Virginia Supreme Court of Appeals and the 
Supreme Court—Martin v. Hunter’s Lessee (1 
Wheaton 304) 


This conflict between Federal and State authorities arose 
out of litigation to determine the title to certain lands in Vir- 
ginia. The history of the litigation and the issues of law involved 
are very complex but do not need to be described in an account 
of the conflict between the two courts. 


In 1810, the Virginia Court of Appeals held that Martin’s 
claim to the lands in issue was not valid because of Virginia 
statutes restricting the rights of aliens to inherit land within 
the Commonwealth. A writ of error to the Supreme Court was, 
however, allowed and that Court reversed the Virginia decision 
and entered an order requiring the Virginia Court of Appeals 
to enter judgment for Martin. 


The Virginia court refused to comply with the mandamus 
from the Supreme Court. (Hunter v. Martin, 4 Mumford 8.) 
Their refusal was based on the independence of the State judi- 
ciary. The Virginia court acknowledged the supremacy clause of 
the Constitution but denied that this involved the supremacy of 
the Federal courts. 


After the Virginia court’s refusal to implement the Supreme 
Court’s decision, the case went back to the Supreme Court on 
the sole issue of that Court’s power to secure compliance with 
its decisions. Compliance was secured by sending the case back 
to the lower Virginia court in which it had originated and which 
enforced the Supreme Court’s decision. (Haines op. cit. p. 348). 


IV. Connecticut and the Embargo Act, 1809. 


The Embargo Act was passed by Congress in 1807 and led 
to much discontent in the New England states. Many memorials 
against the act were passed but Congress ignored the protests 
and in 1809 passed a stringent enforcement act. 


Connecticut refused to cooperate in the enforcement of this 
act and the General Assembly in special session resolved “That 
to preserve the Union and support the Constitution of the United 
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States, it becomes the duty of the Legislatures of the States, in 
such a crisis of affairs, vigilantly to watch over, and vigorously 
to maintain, the powers not delegated to the United States, but 
reserved to the States respectively, or to the people; and that a 
due regard to this duty, will not permit this Assembly to assist, 
or concur in giving effect to this unconstitutional act, passed, to 
enforce the Embargo.” (Quoted in Ames op cit. p. 41.) 


V. Ohio and the National Bank. 


In 1819 Ohio placed a tax of $50,000 on every branch of the 
United States within its borders in order to drive it from the 
State. Despite the Supreme Court decision in McCullough v. 
Maryland (4 Wheaton 316) which had declared such a tax un- 
constitutional, Osborn, the State Auditor, determined to collect 
the tax. He was enjoined from collecting the tax by the Circuit 
Court but nevertheless proceeded to take it by force from one 
of the branches of the bank. The Ohio legislature supported 
Osborn in a series of resolutions objecting to the doctrine that 
the States are bound on questions of constitutionality by Supreme 
Court decisions. The legislature also passed an ‘Act to with- 
draw from the Bank of the United States the protection of the 
laws of this state” as a further way of seeking to expel the Bank 
which had been supported by the Supreme Court. ( Warren, 
Charles. Legislative and Judicial attacks on the Supreme Court 
of the United States. 47 American Law Review 1913. p. 16ff.) 


The Bank instituted proceedings against Osborn and in 1824 
the Supreme Court affirmed a lower court decision against him. 
(Osborn v. Bank of United States, 9 Wheaton 738.) The tax 
money was refunded to the Bank. 


VI. Georgia and the Indians. 


In the 1820’s Georgia became dissatisfied with the slowness 
of the Federal government’s removal of the Creek Indians from 
Georgia territory. Governor Troup charged the Federal govern- 
ment with failing to carry out its promises and ordered a State 
survey of the lands. President Adams threatened to use the 
army to stop the Georgia surveyors but Governor Troup success- 
fully defied him. The issue was settled by the withdrawal of the 
Creeks beyond the Mississippi. (Haines op. cit. p. 596.) 


At the same time as the Creek controversy, Georgia also took 
over the lands of the Cherokees within its borders. The Chero- 
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kee laws were annulled and Georgia statutes enforced in the 
territory. This controversy went to the Supreme Court when a 
Cherokee was convicted under Georgia law and sentenced to 
death. The Supreme Court granted a‘writ of error but it was 
ignored and the Cherokee was executed. At least two other cases 
arising out of the Georgia statute regulating the Cherokee lands 
were appealed to the Supreme Court. In both, the Court ruled 
against the State but in each case the State authorities ignored 
all communciations from the Court and the criminal penalties 
awarded by the Georgia courts were carried out. (The cases were 
Tassel v. Georgia (no report), Worcester v. Georgia 6 Peters 
515 and In re James Grave (no report). They are discussed 
and newspaper citations given in Haines op cit pp. 597-605.) 


VII. Nullification in South Carolina. 


(A good history of the whole nullification controversy can 

be found in Boucher, Chauncy Samuel. The nullification 

controversy in South Carolina. Chicago. Univ. of Chicago 

Press. 1916) 

Opposition to the protective tariff increased in South Caro- 
lina throughout the 1820’s. The 1828 “Tariff of Abominations” 
produced a formal protest from the state legislature and nullifi- 
cation sentiment increased for the next four years. The tariff of 
1832 did not alleviate the situation and in the fall of 1832, the 
state legislature issued a call for a state convention. The con- 
vention met in November, 1832 and passed an Ordinance of 
Nullification that declared the protective tariff unconstitutional 
and authorized the legislature to take all steps necessary to pre- 
vent the enforcement of the tariff acts as from February, 1833. 


President Jackson responded with a message declaring that 
he would enforce the tariff with all the means at his disposal 
and a “Force Bill” was introduced in Congress. 


The Force Bill was passed together with a compromise tariff 
act that was acceptable to South Carolina. The South Carolina 
convention reassembled in March, rescinded its nullification act 
against the Tariff but passed an ordinance of nullification 
against the Force Act. 


VIIL. Fugitive slaves and personal liberty law. 


The Federal Fugitive Slave Act of 1793 caused opposition 
from States in which abolitionist sentiment was strong. The Act 
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relied on State officers to enforce its provisions and several 
States passed laws extending the right of jury trial to suspected 
fugitive slaves. Such laws were passed in Indiana (1824), Con- 
necticut (1838), Vermont (1840), and New York (1840). (Mc- 
Dougall, Marion Gleason. Fugitive Slaves. Boston, Ginn and 
Company, 1891. pp. 65-6.) Though these laws were not direct 
challenges to Federal authority, they undoubtedly were designed 
to hinder the operation of the Federal statute. 


The situation was altered by the decision of the Supreme 
Court in the case of Prigg v. Pennsylvania. (16 Peters 539.) 
The significant portion of the decision was the ruling that State 
officers could not be compelled to enforce a Federal statute. 
As a direct result four states (Massachusetts, Vermont, Penn- 
sylvania, and Rhode Island) passed laws prohibiting State offic- 
ers from performing the duties assigned to them under the law 
of 1793 and also forbidding the use of State jails for fugitive 
slaves. (McDougall op. cit. p. 66.) 


A new Federal Fugitive Slave Act was passed in 1850 which 
did not rely on State officers for its enforcement. Personal 
liberty laws providing safeguards for the fugitive slave and 
making the enforcement of the law more difficult were passed 
in 10 states (Vermont, Connecticut, Rhode Island, Massachusetts, 
Michigan, Maine, Wisconsin, Kansas, Ohio and Pennsylvania). 
(Ibid. p. 67.) 


The most positive defiance of the Federal government on the 
fugitive slave issue occurred in Wisconsin in the 1850’s. Sher- 
man Booth, an abolitionist editor, was arrested for forcibly 
rescuing a fugitive slave. The State Supreme Court released 
him on a writ of habeas corpus and at the same time held the 
Federal Fugitive Slave law unconstitutional. However, Booth 
was indicted and convicted in the United States District Court 
only to have the State Supreme Court release him. In 1855 the 
Supreme Court issued a writ of error but the Wisconsin court 
ignored it and refused to send a copy of its record. 


The Supreme Court managed to procure a copy of the record 
in 1857 and in 1858 reversed the judgment of the Wisconsin 
court. (Ableman v. Booth 21 Howard 506. A history of the 
whole controversy is given in Warren, Supreme Court in Ameri- 
can history Vol. II pp. 332-349.) The State courts refused to 
enforce the verdict but Booth was arrested by a United States 


203 

















Marshall in 1860. He was rescued, re-arrested, and finally par- 
doned by President Buchanan in the same year. 


In the early days of railroad expansion the Supreme Court 
of Iowa—not the Legislature but the State Supreme Court— 
nullified, by ignoring it, a decision of the United States Supreme 
Court, involving a railroad land grant, with nothing being done 
to enforce the latter. 


Frankly to me it is quite astounding that so much notoriety 
is today being given to the adoption by State Legislatures of 
Resoltions disputing, denying, questioning and objecting to fed- 
eral action deemed to be beyond the scope of constitutionally 
delegated powers? The reason seems to likely be that in this 
segregation matter the usurping federal authority is the Supreme 
Court which we all prefer and are in the habit of regarding as 
above reproach and, also, that in this we have a radical organized 
group of protagonists and propagandists continuously agitating, 
which has occasioned resistance by counter organizations. 


However, the fact is that the adoption by State Legislatures 
of such resolutions as to action by Congress, which is an equiva- 
lent repository of federal authority under the Constitution, is 
common practice—a matter of everyday occurrences—as any 
issue of the Congressional Record will disclose. So much so the 
public press rarely even reports it and seldom comments upon 
it! 


True most of those interposition resolutions involve subjects 
of lesser interest and importance and are, variously, milder in 
form and substance. But interpositions they are, nevertheless; 
and some of them have been equally emphatic and are not con- 
fined to any section of the nation. For my record, I will note a 
few from Indiana, Georgia, North Dakota, Virginia, North Caro- 
lina, Massachusetts, Connecticut, Rhode Island, Delaware, Ala- 
bama, Mississippi, Ohio and New Jersey. 


It is to me very interesting to note that among the various 
more important actions of the Congress which various states in- 
terposed against as unconstitutional were: Vermont, Rhode Is- 
land, Massachusetts, Connecticut, Ohio, New Jersey and Dela- 
ware strenuously objected to the annexation of Texas; Massa- 
chusetts interposed against the admission of Louisiana into the 
Union as a violation of the Constitution. State legislative inter- 
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position against Congressional action is very frequent. 


For example on March 12, 1951 the following petitions were 
presented to the Senate; a resolution from the legislature of 
Indiana requesting that the States be given discretion in mak- 
ing public the identity of persons receiving public assistance; a 
resolution from the legislature of Georgia against a proposed 
amendment to the Selective Service Act; another resolution from 
the same State requesting the rescinding of an Executive Or- 
der closing a Veterans’ Administration Hospital; and resolu- 
tions from North Dakota requesting action on the St. Lawrence 
Seaway, requesting an extension of the hunting season for mi- 
gratory waterfowl, and requesting an amendment to the statutes 
regulating the acquisition of land for river development. 


The use of such resolutions is an everyday occurrence. A few 
examples of resolutions against acts of Congress which are not 
merely requests for appeal or amendment but are couched in 
somewhat stronger fashion: 


Federal Assumption of State Debts—In 1790 Virginia and 
North Carolina passed resolutions against the Act of Congress 
which provided for Federal assumption of State debts. The Vir- 
ginia resolution said in part ‘This injudicious act not only 
deserves the censure of the General Assembly, because it is not 
warranted by the constitution of the United States, but because 
it is repugnant to an express provision of that constitution. 


The General Assembly of Virginia confide so fully in the 
justice and wisdom of Congress upon the present occasion, as to 
hope they will revise and amend the aforesaid act. 


TheEmbargo Act—Resolutions against the Embargo Act of 
1807 and subsequent implementation acts were passed by Massa- 
chusetts, Connecticut, Rhode Island, and Delaware. 


The Admission of Louisiana into the Union—In 1813, the 
Massachusetts legislature ‘Resolved, That the Act .. . entitled 
‘an Act for the admission of the State of Louisiana into the 
Union ...’ is in the opinion of this Legislature, a violation of 
the Constitution of the United States. 


The Tariff of 1838—the legislatures of Georgia, Alabama, 
South Carolina, Mississippi, and Virginia adopted resolves in 
the late 1820’s against the tariff and the broad constructionist 
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views of the Constitution associated with the policy of internal 
improvements. The Alabama resolution said in part ‘let it be 
distinctly understood, that Alabama, in common with the South- 
ern and Southwestern States, regards the power assumed by the 
General Government to control her internal concerns, by pro- 
tecting duties, beyond the fair demands of the revenue, as a pal- 
pable usurpation of a power not given by the Constitution.’ 


The Annexation of Texas—Many States passed resolutions 
of protest against the annexation of Texas; several on more than 
one occasion. Resolves were passed in Vermont, Rhode Island, 
Massachusetts, Michigan, Connecticut, Ohio, New Jersey, and 
Delaware. The strongest of these was the Massachusetts resolu- 
tion of 1845 which stated: “Resolved, that Massachusetts hereby 
refuses to acknowledge the act of the government of the United 
States, authorizing the admission of Texas, as a legal act, in any 
way binding her from using her utmost exertions in coopera- 
tion with other States, by every lawful and constitutional means, 
to annul its conditions, and defeat its accomplishment.” 


Despite those—and doubtless other—historical precedents, so 
far as I know the most avid advocate of interposition today 
would for a moment contend that a state can or should under- 
take to nullify a decision of the Supreme Court or an Act of Con- 
gress or the President, which either has the constitutional right 
to make, that is action or decisions which are within the scope 
of federal powers by the Constitution specifically delegated or 
clearly inferrable. But interpositions contend that where any 
federal authority, even the Supreme Court, via strained con- 
struction of ill-founded interpretation undertakes to itself to read 
into the Constitution a power not there, to actually amend it, 
state interposition is not only justified but required in order to 
preserve the Constitution, safeguard our form of government 
and protect the liberties of all classes of our citizenship, unless 
and until the question of contested powers can be determined in 
the orderly and lawful manner prescribed by the Constitution; 
that it is not a matter of geography or of whose ox is being 
gored, but a fundamental issue of constitutional law, which can- 
not be left to the final judgment of the so frequently vascillating 
infringing authority alone. 


E. Basic Legal Concepts 


The basic principles of interposition of course, is the doctrine 
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of States Rights which is as old as is our nation and is too 
comprehensive and involved for even sketchy presentation here 
and now. Our own Supreme Court has pin-pointed that the con- 
stitutionality of federal] action must be found in authority dele- 
gated to it, while the residue of our state governmental power 
rests in the legislature unless deprived by our state Constitution. 
State vs. Michel, 121 La. 374, 380; 46 So. 480; New Orleans vs. 
LeBlanc, 139 La. 113, 71 So. 248. The jurisprudence of all states 
is replete with uniform ruling. On the other hand it is to be 
noted that the word “expressly”’ in the Articles of Confederation 
was deliberately omitted from the 10th Amendment to quiet the 
“excessive jealousies” it had excited in the absence of minute 
description; thus leaving the question of whether a particular 
power had been delegated to a fair construction of the whole in- 
strument. The great Marshall so observed in McCullough vs. 
Maryland, 4 Wheaton 406, 5 L. Ed. 579: 


“This government is acknowledged by all to be one of 
enumerated powers. The principle, that it can exercise 
only the powers granted to it, would seem too apparent to 
have required to be enforced by all those arguments which 
its enlightened friends, while it was depending before the 
people, found it necessary to urge. That principle is now 
universally admitted. But the question respecting the ex- 
tent of the powers actually granted, is perpetually arising, 
and will probably continue to arise, as long as our system 
shall exist. 


“In discussing these question, the conflicting powers 
of the general and state governments must be brought into 
view, and the supremacy of their respective laws, when 
they are in opposition, must be settled.” 


* * * 


“ * * * The governmental proceeds directly from the 
people; is ‘ordained and established’ in the name of the 
people; and is declared to be ordained, ‘in order to form a 
more perfect union, establish justice, insure domestic 
tranquillity, and secure the blessings of liberty to them- 


’ 99 


selves and to their posterity’. 
Cf. U.S. vs. Butler, 297 U.S. 1, 80 L. Ed. 477, 56 S. Ct. 312. 


It is by no means disrespectful for serious and informed 
minds to inquire: Where, specifically or by inference, is there 
anything in the Federal Constitution delegating to federal au- 
thority, executive, legislative or judicial, any right, power or 
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duty concerning compulsory education as with respect to local 
control over all personal racial relations? 


An Ohio Appellate Court has made this answer, Steinle et al, 
v. Faust (1937), 9 N.E. 2dn 912, 914: 


* * * 


“The only ground upon which such disregard of the 
first contract can be sustained is the provision in the 
notice to bidders that no contract shall be awarded to the 
lowest responsible bidder until the state director of the 
Federal Public Works Administration shall have author- 
ized the award. 


“This condition or provision was an absolute nullity. 
The board of education is created by and derives all of its 
powers and duties from the State of Ohio as expressed in 
the acts of the General Assembly relating thereto. Educa- 
tion is purely a matter of state concern, and no rights, 
powers, or duties concerning it have been either expressly 
or impliedly granted to the federal government within the 
limitations of the Tenth Amendment to the Constitution 
of the United States. Whether the power to supervise and 
approve or reject contracts for the erection or improve- 
ment of school buildings could be delegated by the state of 
Ohio to the Federal Government or any of its agencies 
we do not decide, because an examination of the laws of 
Ohio discloses that no such grant has been even at- 
tempted. * * * ” 


In the varying and widely expanding fields of administra- 
tive law, state acquiescence in the extension of federal power 
has run rampant indeed and uniformity becomes mere abstrac- 
tion, but is it unfair or impertinent for interpositionists to 
note that, until recently, the field of such local control in gen- 
eral and of public education in particular has throughout the 
years remained inviolate from federal intrusion? Likewise that 
there is much very historical precedent and respectable author- 
ity, including the Supreme Court itself, for the posture that the 
United States has no police power in a strict sense and a state’s 
police arises out of the reservation of powers contained in the 
Tenth Amendment? Berman vs. Parker (1954) 348 U.S. 26, 75 
S. Ct. 98, 99 L. Ed. ..; U.S. vs. Robinson (1952), 106 F. Supp. 
212; AM. Fed. of L. vs. Watson (1945), 60 F. Supp. 1010 (cf. 
327 U.S. 532) ; U.S. vs. Renken (1944), 55 F. Supp. 1, 147 F. 2d 
905 (c. d. 326 U.S. 734) ; State vs. Whitaker, 45 S. E. 2d 860; 335 
U.S. 525, 93 L. Ed. 212, 69 S. Ct. 251. 
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Advocates of Interposition may also note that the so-called 
“Civil Rights” recently utilized as a vehicle for intrusion into 
the field of state public schools has not a constitutional origin, 
as such, but is dependent upon an Act of Congress penalizing as 
a crime a conspiracy of persons, not states, to thwart it. 8 
U.S.C. Sec. 43; Civil Rights Cases, 109 U.S. 3, 3 S. Ct. 18, 27 L. 
Ed. 835. Furthermore, that the Supreme Court denied certiorari 
and refused rehearing in a 1950 decision from the seventh cir- 
cuit (Siegel vs. Ragen, 180 F. 2nd 785, 339 U.S. 990, 340 U.S. 
847) holding: 


* * * 


“The Federal Civil Rights Act provides, 8 U.S.C.A. 43, 
that every person who under color of state law subjects 
any person within the jurisdiction of the United States to 
the deprivation of the rights, privileges or immunities 
secured by the Constitution and laws of the United States 
shall be liable to civil action by the party injured. 


en Le 


“ * * * the vital question on this record is: are the 
rights or privileges of which plaintiffs claim to have been 
deprived by Ragen, rights or privileges secured by the 
Constitution of the United States? 


* * * 


“The Government of the United States is not con- 
cerned with, nor has it power to control or regulate the 
internal discipline of the penal institution of its constitu- 
ent states. All such powers are reserved to the individual 
states. 


* %* * 


“The Civil Rights Act of the United States was passed 
to implement the 13th, 14th and 15th Amendments to our 
Federal Constitution. 


“The 14th Amendment does not empower Congress to 
legislate on matters within the domain of the States’ pow- 
ers, nor to legislate against the wrongs and personal ac- 
tions of individuals within the State nor to regulate and 
control the conduct of private individuals. In re Civil 
Rights Cases, 109 U.S. 3, 3S. Ct. 18, 27 L. Ed. 835. It is 
plain that the Federal Civil Rights Act was never designed 
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nor intended to redress the breach by a trustee of his 
equitable duties to the trust beneficiaries.” 


Under such circumstances why may not those advocating 
Interposition respectfully wonder and inquire, if nothing in 
the 14th Amendment empowers Congress, under the guise of 
Civil Rights, to “legislate against the wrongs and personal ac- 
tions of individuals within the state nor to regulate and control 
the conduct of private individuals, whence arises the authority of 
the concomitant judicial branch of the federal authority to pre- 
scribe the educational facilities afforded them by the state? 


True the Fourteenth Amendment requires that states control, 
though exclusive, must not be arbitrary or unduly discrimina- 
tory and must be consistent with fundamental principles of lib- 
erty and justice. (Eastman vs. Yellow Cab Co. 173 F. 2d 874; 
Sholter vs. Claudy, 108 F. Supp. 215; Slansky vs. State, 192 Ind. 
94, 63 Atl. 2d 599). The advocates of Interposition assert that 
those postulates may better be determined by state experience, 
authority and opinion in their respective areas than by the 
theories of the sociological philosophers upon whom the Supreme 
Court relied? 


F. A Jurisdictional Point 


May I relay a suggestion which, so far as I know, does not 
appear to have been raised in any of these segregation proceed- 
ings but which I submit as intellectually sound and, if not ruth- 
lessly cast, might well put a practical and lawful end to the en- 
forcement in Louisiana of the Supreme Court’s segregation man- 
dates. 


You may regard this as legalistic but my understaking is to 
look at all of this as a lawyer. 


Preterminating the extraordinary decision in Saint vs. Allen 
(1931), 172 La. 350, 134 So. 246, that the then Louisiana High- 
way Commission was an entirely separate legal entity from the 
state and, apparently, possessed of some sort of sovereignty of 
its own (Cf. Fouchaux vs. Board, 186 So. 103; Miller vs. Board, 
199 La. 1031, 7 So. 2d 355), it is well settled law in this state 
—and probably everywhere—that suits against the state and 
local administrative officers, such as the Department of Educa- 
tion, Parish School Boards, School Superintendents, Principals, 
etc., are not held to be suits against the state where their func- 
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tions are uncertain (Texas Co. vs. State Min. Bd., (1949) 216 La. 
742, 44 So. 2d 841; La. Nov. Co. vs. Oysters Com’n., 125 La. 740, 
51 So. 706; Seibert vs. Conservation Com’n., 181 La. 237, 159 
So. 375), because those administrative Boards and Officers are, 
by the Constitution or the Legislature creating them, empow- 
ered and charged only with the performance of certain minis- 
terial duties and functions, and with the power to sue and be 
sued only with respect to those ministerial duties and functions 
(Omes vs. Conservation Dept., 187 So. 342; Cox vs. Dept. of 
Highways, 11 So. 2d 409; Lewis vs. State, 207 La. 194, 20 So. 2d 
917; Crain vs. States, 23 So. 2d 336; Cormier vs. Grimmet & 
Jones, 44 So. 2d 373). 


In Louisiana vs. Jumel, 107 U.S. 711, 2 S.Ct. 128, it was 
squarely held that officials of the State of Louisiana or of 
Boards created by the laws of this state ‘owe duty to the state 
alone * * *.” They can only act as the “state directs them to 
act and hold as the state allows them to hold * * * according to 
law.” “They can be moved through the state, but not the state 
through them;” that a suit does not lie against them in a fed- 
eral court to compel them to violate the authority and mandate 
of the state with which they are charged, because such a suit is 
one against the state of which, when brought by a citizen of 
another state, the Eleventh Amendment to the United States 
Constitution, deprives the federal courts of any jurisdiction 
whatever. If brought by a citizen of Louisiana there would exist 
no diversity of citizenship. 


The Court said: 


the relief asked “will require the officers, against whom 
the process issued, to act contrary to the positive orders 
of the supreme political power of the state, whose crea- 
ture they are, and to which they are ultimately respon- 
sible for what they do. * * * They were clothed with no 
(such) authority and charged with no (such) duty * * * 
but, on the contrary, by the organic law of the state 
under which their offices were created and exist, the 
provisions of which constitute their sole mandate, are 
prohibited from so doing.” Hence, the state is the real 
defendant, the question is political rather than judicial 
“and could not be adjudicated without calling the state 
to the bar of the court * * *.” 


Cf. Clackmas County vs. McKay, 219 F. 2d 479, 492; O’Neill vs. 
Early, 208 F. 2d 288; New Hampshire vs. Louisiana, 108 U.S. 
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76; Antoni vs. Greenhow, 107 U.S. 769, 783; Poindexter vs. 
Greenhow, 114 U.S. 278, 293; Hagood vs. Southern, 117 U.S. 
52, 68; Ralston vs. Missouri Fund Com’nrs., 120 U.S. 390, 411; 
Rosenbaum vs. Bauer, 120 U.S. 450, 458; In Re Ayers, 123 
U.S. 443, 491, 509-510; Christian vs. Atl. & N.C R.R. Co., 133 
U.S. 233, 243; Hans vs. Louisiana, 134 U.S. 1, 10; North Caro- 
lina vs. Temple, 134 U.S. 22, 30; Louisiana ex rel vs. Steele, 
134 U.S. 230, 232; Pennoyer vs. McConnaughy, 140 U.S. 1, 10; 
Reagan vs. Farmers Loan & Tr. Co., 154 U.S. 362, 389; Balknap 
vs. Schild, 161 U.S. 10, 18! Tindal vs. Wesley, 167 U.S. 204, 
219-220; Smith vs. Reeves, 178 U.S. 436, 489; South Dakota vs. 
North Carolina, 192 U.S. 286, 331; Graham vs. Folsom, 200 
U.S. 248, 255; Murray vs. Wilson Dist. Co., 213 U.S. 151, 170; 
Merchants Bank vs. Saxton, 228 U.S. 634; Louisiana vs. Mc- 
Adoo, 234 U.S. 627, 632; Lankford vs. Platte etc. Co., 235 U.S. 
461, 494; Houston vs. Ormes, 252 U.S. 469, 472; Ex Parte New 
York, 256 U.S. 490, 500; Missouri vs. Fiske, 290 U.S. 18, 27, 
54 S. Ct. 18; Worcester Tr. Co. vs. Riley, 302 U.S. 296, 82 L. 
Ed. 273, 58 S. Ct. 186; Haskins Bros. vs. Morgenthau, 85 F. 2d 
677, 602; State ex rel vs. Lazarus, 40 La. Ann. 858; State ex 
rel vs. Nicholls, 42 La. Ann. 220; Pugh vs. Moore et al, 44 La. 
Ann. 234; Hermies vs. Richardson & May, 44 La. Ann. 708; 
State ex rel vs. Pickett, 46 La. Ann. 9; Louisiana vs. Valsin, 47 
La. Ann. 115; State ex rel vs. Caffery, 49 La. Ann. 1770; State 
ex rel vs. Bd. of Liquidation, 136 La. 582, 67 So. 374. 


In fact, on February 28th, 1956, the United States Court of 
Appeals for the Fifth Circuit — our own Federal] Court of Ap- 
peals, in Louisiana Land Exploration Co. vs. State Mineral 
Board, 229 F. 2d 5, (Borah, J.) affirmed United States District 
Judge Christenberry of the Eastern Louisiana District, remand- 
ing for dismissal, as an action against the state of which the 
federal courts have no jurisdiction, a suit by a Maryland Cor- 
poration on the ground of diversity, seeking to enjoin the grant- 
ing of a mineral lease upon the bed of water bodies in Jefferson 
Parish. 


“* * * the fact that the legislature chose to call it a cor- 
poration does not alter the Board’s characteristics so as 
to make it something other than what it actually is, a 
mere agent of the State. Accordingly, it is clear that 
when the Board sues or is sued, it appears in court as 
an agent of its principal, the State. We, therefore, are 
of the opinion that this suit against the State Mineral 
Board, a mere agency or arm of the State, which may not 
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be sued by a citizen of another state under the Eleventh 
Amendment to the Constitution of the United States.” 
State vs. Texas Co. 205 La. 417, 17 So. 2d 569; State 
Hy. Com’n. vs. Utah Co., 278 U.S. 194, 49 S. Ct. 104, 
73 L. Ed. 262. 


“* * * if actions of an officer do not conflict with the 
terms of his valid statutory authority, then they are ac- 
tions of the sovereign * * *. This does not mean * * * 
that a government officer is thereby necessarily immu- 
nized from liability, if his action is such that liability 
would be imposed by general law of torts, but only that 
in this situation the action itself cannot be enjoined, since 
it is also the action of the sovereign. * * * the compulsion 
which the court is asked to impose would be compulsion 
against the sovereign; and for that reason the suit is 
barred by the Eleventh Amendment, not because it is a 
suit against the Board, but because it is, in effect, a suit 
against the State.” 


It is also fundamental that a state cannot be sued on its own 
or in any other court, unless it has expressly consented to such 
suit, except in those cases within the original jurisdiction of the 
Supreme Court of the United States (suits between states, or a 
state and the United States, Ambassadors, aliens, etc.) ; and 
since a state can be used only by its consent, it may impose such 
limitations and restrictions on the right of suit as it pleases. 


U.S. vs. U.S. Fidelity etc. Co., 309 U.S. 506, 84 L. Ed. 
894, 60 S. Ct. 653; Principality of Monaco vs. Miss., 292 
U.S. 313, 54 S. Ct. 743, 78 L. Ed. 1282; Jefferson Lake 
Sulphur Co. v. State, 213 La. 1, 34 So. 2d 331; Angelle 
vs. State, 212 La. 1669, 34 So. 2d 321; Lemis vs. State, 
207 La. 194, 20 So. 2d 917 (citing cases). 


The Constitution of Louisiana, Art. XII, Sec. 1, specifically 
provides: 


“The educational system of the state shall consist of 
all public schools, and all institutions of learning, sup- 
ported in whole or in part by appropriation of public 
funds. Separate public schools shall be maintained for 
the education of white and colored children between the 
ages of six and eighteen years; * * *” 








“All public elementary and secondary schools in the 
State of Louisiana shall be operated separately for white 
and colored children. This provision is made in the exer- 
cise of the state police power to promote and protect 
public health, morals, better education and the peace and 
good order in the State, and not because of race. The 
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Legislature shall enact laws to enforce the state police 
power in this regard.” 


Under those basic and settled principles of law, which not 
even the United States Supreme Court can change, I would 
perhaps rashly assume (?), and the circumstances of this segre- 
gation-integration matter, it is presumptious to ask what juris- 
diction has our federal district courts to mandamus, put com- 
pulsion upon or punish this state for contempt, directly or 
through its administrative officils? What right or authority has 
the United States Supreme Court to so direct or require? 


True it is that the constitutions and laws of the states in- 
volved in the Brown decision contained like provisions. But ap- 
parently this jurisdictional point was not raised in any of those 
cases. The Brown decision does not pass upon it or mention it. 
I realize the Supreme Court may bow] it over, but this lawyer 
would certainly raise it and strenuously urge it as a valid sub- 
stantive and procedural objection. It is not entirely original with 
me but I submit it for what it is worth. 


The existing provisions of our Constitution would appear to 
be adequate to this jurisdictional point. Additional legislative 
consideration and enactment as to the status and authority of 
all these schoo] authorities may provide additional support, as 
I understand is being presently contemplated. May this lawyer 
presume to suggest an objection to the jurisdiction? 


Nor does that jurisdictional point infer that, by itself adopt- 
ing an unconstitutional policy and withholding its consent to be 
sued, a state may evade al] judicial restraint or control. The 
ramifications of that concept preclude their discussion here. In 
certain types of cases the Supreme Court itself has jurisdiction. 
In others the states officials and ministerial officers are subject 
to judicial control. The states immunity from suit could no more 
entitle it to usurp. 


G. Conclusion. 


As I have told you, the foregoing purports to be my look at 
only the legal issues involved. I have neither children nor clients 
involved. It is much too late for me to expect the former and I 
want none of the jatter. But I do have several grandchildren 
concerned — and indeed grand they are — so I may be charged 
with an interest, which I proudly disclose. 
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In addition, as I see it, we, all Americans of all colors, have 
an interest — a very vital interest. The one thing the Supreme 
Court said in the Brown decision with which I am in complete 
accord is that “today, education is perhaps the most important 
function of state and local governments * * * to our democratic 
society * * * the very foundation of good citizenship.” I agree it 
should be “made available to all upon equal terms,” but as I see 
it, that equality does not exclude reasonable classification in this 
than it does in any other constitutional field. 


Just how the Court or its sociological philosophers can find 
any safety for the crew by wrecking the ship I cannot com- 
prehend. If the Court may thus invade this undelegated au- 
thority it can, at any time, by like method, remake our entire 
system of government. Nullification and interposition has caused 
the Court to see its error before; who can say it may not do so 
again? Already the Court appears to have dodged the logical 
extension of psychiatric reasoning by refusing a writ in the 
recent Virginia miscegenation case. Interposition may be one 
vehicle to compel it to realize that the tangible factors it re- 
jected are worthy of its reconsideration after all. I still want to 
have faith in the integrity of its thinking when the full facts 
are demonstrated to it by interposition or otherwise. 


Psychology is far too theoretical, inexact and undemonstrable 
to be a safe guide for judicial determination of basic constitu- 
tional issues. I would feel safer in relying upon the common 
sense of much wiser men, such as Abe Lincoln of Illinois, who 
thus rebuffed Senator Douglas imputations against the Repub- 
lican party. 


“There is a natural disgust in the minds of nearly al! 
white people to the idea of indiscriminate amalgamation 
of the white and black races. * * * If he can, by much 
drumming and repeating fasten the odium of that idea 
upon his adversaries, he thinks he can struggle through 
the storm. He therefore clings to this hope as a drowning 
man to the last plank. He makes an occasion for lugging 
it in from the opposition to the Dred Scott decision. 


“He finds the Republicans insisting that the Declaration 
of Independence includes all men, black as well as white, 
and forthwith he boldly denies that it includes any ne- 
groes at all, and proceeds to argue gravely that those 
who contend that it does, do so only because they want to 
vote, eat, sleep and marry with negroes! He will have it 
that they cannot be consistent else. 
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“Now I protest against the counterfeit logic which con- 
cludes that, because I do not want a black woman for a 
slave, I must necessarily want her for a wife. I need not 
have for for either. I can just leave her alone. 


“In some respects, she is certainly not my equal; but in 
her natural right to eat the bread she earns with her own 
hands, without asking leave of anyone else, she is my 
equal, and the equal of all others.” 


That may be homely philosophy, but to me, it is just plain 
common sense —the Supreme Court’s psychiatrists notwith- ) 
standing. The idea that everyone is equal is just not a fact. All 
of us are as unequal as we are unlike. As I see it the distortion 
of that concept of equality is of relatively recent origin; doubt- 
less consequent upon a vicious combination of the aftermath of 
the economic depressions, fiscal inflation, excessive taxation, 
governmental guaranteed security, widespread socialistic ten- 
dencies, centralization of power and world-wide interest pro- 
voked by world wars. Whatever the cause is no occasion to so 
drastically change our form of dual-sovereignty constitutional 
government by judicial fiat. 


I use the term “judicial fiat’’ only after studious considera- 
tion that the Supreme Court had before it no psychological facts 
or sociological opinion of record; with no presentation thereof 
as evidence with no opportunity for counter evidence, cross-ex- 
amination or even objection to its admissibility or argument. 
The Court ignored repeated recognition of segregation in nu- 
merous Congressional Acts and even Executive Action. The 
Court was not even deterred from predicating its factual finding 
re discrimination by its own uniform rulings that it should and 
may not consider any kind of scientific treatise outside of law: 
Beauharnais v. People of State of Illinois (1952), Reilly v. iad ! 
kus, (1949), 338 U.S. 269, 70 S. Ct. 110: 


“* * * Tt certainly is illogical, if not actually unfair, to 
permit witnesses to give expert opinions based on book 
knowledge, and then deprive the party challenging such 

evidence of all opportunity to interrogate them about 

divergent opinions expressed in other reputable books.” 


“* * * But the object of using the books on cross-examina- | 
tion was to test the expert’s testimony by having him 
refer to and comment upon their contents. Respondent 
was deprived of this opportunity. The error of this de- 

privation could not be cruel by having the fact-finder 
subsequently examine the material.” 
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Joint Anti-Fascist Regugee Committee vs. McGrath (1951), 
341 U.S. 123, 71 S. Ct. 624, 647: 


“The heart of the matter is that democracy implies 
respect for the elementary rights of men, however sus- 
pect or unworthy; a democratic government must there- 
fore practice fairness; and fairness can rarely be ob- 
tained by secret, one-sided determination of facts deci- 
sive of rights. 

“An opportunity to be heard may not seem vital when 
an issue relates only to technical questions susceptible of 
demonstrable proof on which evidence is not likely to be 
overlooked and argument on the meaning and worth of 
conflicting and cloudy data not apt to be helpful. But in 
other situations an admonition of Mr. Justice Holmes be- 
comes relevant. ‘One has to remember that when one’s 
interest is keenly excited evidence gathers from all sides 
around the magnetic point * * *.’ It should be particu- 
larly heeded at times of agitation and anxiety, when fear 
and suspicion impregnate the air we breathe. * * * Ap- 
pearances in the dark are apt to look different in the 
light of day.” 


Ohio Bell Tel. Co. vs. Public Utilities Commission (1937), 
301 U.S. 292, 57S. Ct. 724, Cardozo, J.: 


“* * * Courts take judicial notice of matters of common 
knowledge.” 


* * * 


“What was done by the Commission is subject, how- 
ever to an objection even deeper. * * * This will never 
do if hearings and appeals are to be more than empty 
forms.” 

* co * 


“The right to such a hearing is one of ‘the rudiments of 
fair play’ * * * assured to every litigant by the Fourteenth 
Amendment as a minimal requirement.” 


* * * 


“There was no ‘suitable opportunity through evidence and 
argument * * * to challenge the result’.” 


United States v. Abilene & S. Ry. Co. (1924), 265 U.S. 274, 
44 S. Ct. 585, Brandeis, J.: 


“Nothing can be treated as evidence which is not intro- 
duced as such. * * * Every proceeding is adversary, in 
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substance, if it may result in an order in favor of one 
carrier as against another.” 


“* * * this * * * does not mean that the Commission will 
take judicial notice of all the facts contained in such docu- 
ments. Nor does it purport to relieve the Commission 
from introducing, by specific reference, such parts of the 
reports as it wishes to treat as evidence. * * * The objec- 
tion to the use of the data contained * * * is not lack of 
authenticity or untrustworthiness. It is that the carriers 
were left without notice of the evidence with which they 
were, in fact, confronted, as later disclosed by the find- 
ing made. The requirement that in an adversary pro- 
ceeding specific reference be made, is essential to the 
presevation of the substantial rights of the parties.” 


Thus Justices Brandeis, Cordozo, Frankfurter and Black spe- 
cifically denounce and reject as highly improper and unlawful 
precisely what the entire Court here did — predicating its basic 
factual finding of unrestricted discrimination upon non-legal 
opinion not a part of the evidence of record and as to which 
abundant contrary expert and scientific opinion — much by 
American scientists — is equally available. And in so doing ignor- 
ing many other basic rules of constitutional construction as 
well as the power vested by the Fourteenth Amendment itself 
in Congress to implement and enforce its provisions, which 
power Congress has repeatedly exercised but never to the end 
directed by the Supreme Court in these Brown decisions, over- 
ruling, alike, the Congress, the majority of the people themselves, 
black as well as white. 


Interposition is merely the official action by a sovereign state 
government to question the constitutionality of a policy approved 
by one of the branches of the federal government. It is neither 
secession or rebellion but merely says, in effect, that the people 
of the interposing state disagree with and desire to oppose, in a 
lawful manner and orderly fashion, that federal policy, as un- 
authorized as well as wrong; at least to the extent, until or un- 
less the question of its constitutionality is determined and clari- 
fied in the manner provided by law — by amendment; and that 
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such clarification should not be left to a determination alone by 
the usurping branch of the federal government undertaking it. 


The theory behind interposition is lawful and direct, abun- 
dantly supported by historical precedent, and based upon the 
sovereign powers expressly reserved to the states by the Tenth 
Amendment as an inherent necessity in our dual-sovereignty sys- 
tem of government. There is nothing rebellious or extraordinary 
about it; so much so that Alexis de Toqueville, in his classic 
study “Democracy in America” (1832) foresaw it and predicted 
the practical inevitability that, eventually, the nominal sov- 
ereignty of the states would yield what he recognized as to “‘the 
yoke of a centralized administration.” The fact that this con- 
stitutional machinery or method of interposing the state sov- 
ereignty against unconstitutional federal encroachment has not 
been utilized since the Civil War is no denial of the existence 
of the right because there is no such thing as a waiver, acqui- 
escence or estoppel upon a constitutional issue. As Felix Morley 
points out were De Toqueville alive today he would be doubtless 
fascinated by this reincarnation of his century old prediction. 
He may or may not have been correct in thinking that in a show 
down Americans will prefer centralized authoritarian demo- 
cracy to the undoubtedly complicated balance of a dual-sov- 
ereignty Federal Republic. Perhaps they will, but certainly there 
is nothing morally improper or legally wrong in testing their 
sentiment and opinion in any manner lawfully available by the 
recognized method of interposition, which properly conceived and 
presented is nowhere near as extreme as nullifying of lawful 
process as is the superficial and intolerant suggestion for en- 
forcement by the use of federal troops. 


As I understand our Constitution, unauthorized usurpation 
of authority by either the Executive or Legislative branches of 
our government — by the President or by Congress — may be 
lawfully restrained by the other branch or by the Supreme Court 
or by both. But the only lawful restraint against an uncon- 
stitutional act by the Supreme Court is by the states under the 
Tenth Amendment — by interposition and amendment; that 
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when the Court, by its decree, usurps a jurisdiction or authority 
it does not have under the Constitution, since neither the Presi- 
dent or Congress can directly restrain it, what power or pro- 
cedure exists under the law to restrain its usurpation other than 
a challenge or check by the states in which Interposition and 
amendment have lawful status, historic precedent and proper 
related function. Otherwise the Court is paramount and the only 
alternative on either side is physical force, which I deem today 
unlawful as well as unthinkable. As has been said what we have 
here is one of the ultimate tests of our democrary and our dual- 
sovereignty system of government. I am confident that if we 
proceed in a temperate, deliberate and orderly fashion local con- 
trol would, in a lawful and not dictatorial manner, achieve a 
practical and satisfactory solution ultimately and one beneficial 
to both races and their proper mutual relations. 


Fred G. Hudson, Jr. 
April 7th, 1956 
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Our Challenged Bench and Bar 


By Chief Justice Carl V. Weygandt of Ohio 
Annual Dinner of the Bench and Bar of Louisiana 
New Orleans, October 3, 1955 


In his cordial invitation, Chief Justice Fournet suggested that 
the Bench and Bar of today are confronted with several common 
problems which might well be discussed in this presence to our 
mutual advantage. 


It was easy to accept this invitation but it was not easy to 
determine which subjects should be omitted and which should 
be included within the scope of this necessarily brief address. 


What do I mean by “our challenged Bench and Bar?” I mean 
that in this confused period we — the Bench and Bar — are con- 
fronted not alone with new challenges but a recurrence of old 
ones that we thought were met and vanquished as long as a cen- 
tury and a half ago. Witness the proposal to enlarge the Federal 
Supreme Court into an unwieldly, inefficient, political group. To 
assist in the effort to discredit the judicial branch of our gov- 
ernment, the proponents even resurrected the ancient sophistry 
that the courts are without power to declare a mere legislative 
enactment invalid irrespective of its conflict with a provision of 
the basic constitution. Of course this contention completely 
ignored the simple, inescapable, mandatory language of Article 
VI that “this constitution, and the laws of the United States 
which shall be made in pursuance thereof * * * shall be the su- 
preme law of the land; and the judges in every state shall be 
bound thereby, anything in the constitution or laws of any state 
to the contrary notwithstanding * * * and all * * * judicial offi- 
cers both of the United States and of the several states, shall be 
bound by oath or affirmation to support this constitution.” 


Never within my knowledge has the organized bar of this 
nation rendered a more valuable or more militant public service 
than in meeting that challenge with a courage that left no doubt 
as to the ultimate result. Any time we may become doubtful 
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about the power of the organized bar, the memory of that vic- 
tory should reassure us. 


Before launching into my discussion, I probably should tell 
you that I am not presuming to speak for our Conference of 
Chief Justices. Rather, the views are my own, and, furthermore, 
just to be fair about the matter, I am saving each of you an ex- 
ception to each of my comments. 


I should not overlook the old, old problem of the selection of 
judges. I am pleased to respond to this after having viewed the 
matter from the vantage point of the Bench for nearly a third 
of a century. In fact I can think of no subject of greater impor- 
tance to our entire profession. After the original meeting of our 
Conference of Chief Justices in St. Louis in 1949, Life magazine 
published a two-page photograph of the group, and under it ap- 
peared the following interesting comment: ‘An historic portrait 
of judicial power. The lined and attentive faces on these pages 
represent the greatest concentration of American judicial power 
ever assembled in one spot. Together with their colleagues these 
judges of the state courts of last resort are the final arbiters 
(subject in some cases to review by the United States Supreme 
Court) of all legal problems arising under civil and criminal 
laws of their states. They influence by their decisions the lives 
and liberties of the 150 million citizens who live under the Amer- 
ican governmental system of checks and balances. And even 
without their judicial robes they manage to convey —as they 
have to the thousands of lawyers who have faced them in their 
own courts — a sense of the majesty of the law.” 


Most of us are acquainted with both the elective and ap- 
pointive methods of selecting judges. I have no comment here 
concerning the relative merits of the two except to say that ap- 
parently the so-called Missouri and California systems have 
retained the best features and eliminated the disadvantages of 
each. The emphatic view I do want to express is that irrespective 
of which system may be in effect, the organized bar does, in my 
judgment, have no greater opportunity and responsibility than 
to employ its best efforts to insure the proper functioning of 
that system. Furthermore, the electorate and the appointing 
authorities need the assistance of the organized bar. Frequently 
the individual making an appointment is not a member of the 
bar. In that event he, like the electorate, is unacquainted with 
the qualifications of candidates and must rely on mere hearsay 
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as a basis for his choice. On the other hand, lawyers labor under 
no such handicap. There is no guesswork on their part. Their 
knowledge is based on actual experience — some of it possibly 
bitter. But they do know. 


It undoubtedly is accurate to say that the average citizen pos- 
sesses some sort of concept of the simpler functions of the legis- 
lative and executive branches of our government. But can this 
be said with reference to the judiciary — the third of these co- 
ordinate divisions? Of course it is true that within recent years 
popular attention has been attracted to the courts by reason of 
the unusual number of momentous decisions announced. Never- 
theless, isn’t it equally true that to most citizens their courts 
remain mysterious and forbidding institutions? And the higher 
the court, the more general seems to be the prevalence of this 
unfortunate illusion. In fact, if the somewhat overworked adjec- 
tive “forgotten” be applied to one of the branches of government, 
that doubtful distinction unquestionably must go to the judiciary. 
History is replete with illustrations. It is interesting to note 
that in the year 1800 upon removal of the capital from Philadel- 
phia to the newly founded city of Washington, suddenly the dis- 
covery was made that, although quarters carefully had been pro- 
vided for the executive and legislative branches, the judiciary 
had been overlooked completely. Consequently for a period of 
eight years the Supreme Court of the United States was obliged 
to hold its sessions in a small and undignified chamber known as 
the Senate clerk’s office. Moreover, for the first 146 years of its 
history the world’s highest judicial tribunal was without a home 
of its own. Then, too, although there is within the gift of the 
people of Ohio no honor higher than a judgeship on their court 
of dernier ressort, nevertheless the statistics show that in many 
counties as few as one-half of those voting for executive and 
legislative candidates pay any attention whatsoever to the separ- 
ate, non-partisan judicial ballot. In one Ohio precinct at a gen- 
eral election some years ago, 223 electors voted, but only 7 
marked the separate judicial ballot. 


How can this general lack of information and interest be 
explained? The most frequently heard answer is that the judi- 
cial branch of the government possesses almost no political 
patronage to dangle before the eyes of job-hungry party workers 
during a campaign. A second explanation is that, although a 
candidate for the bench in Ohio is usually nominated by his 
party, this support is enfeebled by the fact that by. some strange 
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metamorphosis the candidate’s name disappears from his party 
ballot and suddenly emerges on a separate, non-partisan judicial 
ballot without designation of any sort. The usual result is that 
his party loses interest in him, and he discovers that, if his can- 
didacy is to gain momentum, his only recourse is to conduct an 
ambidextrous campaign of his own among members of each 
party, being careful not to become so friendly with either group 
as to offend the other. Restated somewhat differently, a candi- 
date must be partisan enough to be nominated and non-partisan 
enough to be elected. And there is at least a third and more pro- 
found explanation of this lack of information and interest with 
reference to the judiciary. It lies in the simple fact that the judi- 
cial process is fundamentally different from that of the execu- 
tive and legislative branches. Court procedure is quiet, syste- 
matic, deliberate, unspectacular and wholly unaccompanied by 
fanfare. Ordinarily it is not the stuff of which newspaper front- 
page headlines are made. Usually the more quietly and orderly a 
court operates, the greater is the volume and the finer the quality 
of its work. I cannot too strongly emphasize that there can be 
no justification for conducting a court in a disorderly manner 
because, no matter what type of case may be on trial or hearing, 
there is a proper and efficient procedure therefor. 


Recently when a Columbus resident was showing guests 
through the State House, they came to the entrance to the Su- 
preme Court. They looked in, and, sure enough, there sat all 
seven of us in our usual “majesty.”’ One of the guests asked the 
host whether they weren’t going inside to see and hear the Su- 
preme Court of Ohio. To this the host answered, “Nothing inter- 
esting or exciting ever takes place in there, because about the 
only thing those judges and that chief justice ever do is think!” 


On another occasion a lady visitor inquired, ‘“Where in the 
State House can I go to find something not so dry and really 
exciting?’”’ As a loyal former member of the legislature, I re- 
ferred her to that body. Later the lady returned to tell me her 
experience. Said she, “I am so glad you made that suggestion. I 
had a most interesting time. You should have heard the names 
some of those legislators called one another during debate!” 


But does the appointive system, too, need the interest and 
assistance of the organized bar if we are to have judicial instead 
of political appointments? I would not have you infer that I 
think no practicing lawyer should be chosen for a court of 
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dernier ressort. However, I want to suggest with all the earnest- 
ness and emphasis at my command that in my judgment no sys- 
tem of judicial selection — elective or appointive, state or federal 
— is operating properly as intended when it results in a tribunal 
of final review which includes no member who ever has had a 
single day’s experience as a judge of the trial court whose judg- 
ments he reviews. What can be said in defense of such a result 
when we remember that most of the work of a higher court is 
determining whether a trial court has committed prejudicial 
error? Perhaps we have been subjected to so much utter irra- 
tionality in recent decades that hardly anything shocks us any 
more; but I admit that I am not certain just what answer I 
should venture when I am asked whether previous judicial ex- 
perience has come to be regarded in some quarters as a positive 
disqualification for service on a court of last resort. I trust that 
it will not be inconsistent with the proprieties for me to testify 
that during my years as chief justice there never has been a day 
that a have not been profoundly grateful for the prior privilege 
of serving, first, on our trial court and, second, on our court of 
intermediate review. Certainly a reviewing court is no place for 
an unrealistic theorist who has not learned that law is made for 
people and not people for the law. It is said of a certain English 
philosopher that “his idea of a tragedy was a deduction killed by 
a fact.” In a certain Ohio community some years ago, there was 
staged a contest in which prizes were awarded to boys for build- 
ing bird houses. One little shaver who did not win a prize de- 
cided to ask the judges wherein he had failed. Among the judges 
were several good professors who kindly and carefully explained 
to the lad that his theory and design of bird house construction 
were all wrong and that birds would never build their nests in 
such a house as he had made. Said the boy, ‘““That seems kinda 
funny. Three families of birds have been raised in that house 
already, and all I did was to give it another coat of paint.” And 
in one of our institutions of higher learning, a certain professor 
asked his students on final examination to state the greatest 
benefit they had derived from his course in integral calculus. 
Said one, “The greatest benefit I have derived from my study in 
your course in integral calculus is that I have learned how to 
solve problems that never in God’s world would arise except in 
your course in integral calculus!” 


I think every new judge soon concludes that there is no sub- 
stitute for experience on the bench. Mark Twain once remarked 
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that at the ripe old age of fourteen years he thought his father 
was the most ignorant man he ever had known, but when he 
(Mark) reached twenty-one he was amazed at how much the old 
gentleman had learned in just seven years. 

Some months ago the American magazine published an ar- 
ticle written by John C. Knox, senior United States District 
Judge in New York. Said he: “when president Wilson appointed 
me a judge of the United States Distric tCourt of the Southern 
District of New York back in April 1918, I was, in a sense, an : 
ignorant man. I suspected it then; now almost 32 years and 
some 10,000 decisions * * * later, I know I was. I was an edu- 
cated man, it is true — Waynesburg College and University of 
Pennyslvania — and it had been said that I was a fairly good 
assistant United States Attorney; but I was ignorant, neverthe- 
less, and because of this I felt vaguely as if I were unworthy 
of the appointment. I suddenly understood that a judge has to 
be more than an educated man, and something more than the 
average lawyer * * * and I felt humble before my new and awe- 
some responsibiltiy * * *.” 


I am mindful of the fact that the American Bar Association 
does have a fine committee whose function it is to offer its in- 
formation and assistance in the selection of qualified appointees 
to the federal bench. That committee has been effective in pre- 
venting the confirmation of nominees obviously lacking the 
qualities necessary for service on the bench. However, that com- 
mittee needs help. The assistance it needs is that of every state 
and local bar association in affirmatively recommending and 
insisting on the appointment of judges whose character and 
experience qualify them to decide questions involving the prop- 
erty, the freedom and even the lives of the people they serve. 
Can we think of a more definite challenge to the legal profession 
than a political instead of a judicial appointment to the bench? 
Today the power of the organized bar is such that it need not 
tolerate this abuse if it will but assert itself. It is my observa- 
tion, too, that in states and communities having the elective sys- 
tem the bar has won public respect and has attained a high de- 
gree of success where it has taken a vigorous part in judicial 
campaigns. We on the bench are most grateful for this en- 
couragement. 

Now I want to leave the matter of judicial selection and turn 
to a different but related and important subject of common in- 
terest to the bench and bar, namely, judicial salaries. 
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During the first 22 years of my service in the office of Chief 
Justice of Ohio, very little was accomplished in obtaining much- 
needed legislation relating to the judiciary. Various efforts had 
been made, but the results were disappointing. Finally in des- 
peration I resigned last November with the hope that that action 
might impress the bar and the public with the plight of the 
judicial branch of our state government. Among other things, 
I pointed out that in my administrative work the assignment of 
trial judges from one part of the state to another had become 
increasingly difficult because of the fact that within recent 
years 27 probate and common pleas court judges had either 
resigned or refused to be candidates for another term largely 
due to inadequate salaries and the lack of a judicial retirement 
system. I pointed out, too, that the salaries some of us were 
drawing had been fixed by the legislature 27 years previously 
before inflation and at a time when the salaries of public of- 
ficials were not —and apparently no one dreamed that they 
would be — subject to the federal income tax. In the meantime 
the salaries of the governor and other administrative officials 
had been doubled, and the legislative salaries had been increased 
four different times and more than trebled. These increases, of 
course, were entirely proper, but in the same period supreme 
court salaries, instead of being trebled or even doubled, were 
increased only one-third, and even those increases were not ef- 
fective unless and until a judge was reelected. The obvious re- 
sult was that Ohio judicial salaries were in a state of chaos with 
judges on the same court drawing different salaries and some 
lower court judges drawing higher salaries than some higher 
court judges! 


Immediately on submission of my resignation, the governor, 
members of the bench and bar, members of the press, and a host 
of others urged that I should not insist on its acceptance. They 
were unanimous in their expression that my reasons for re- 
signing were valid, but they were equally insistent that a vig- 
orous effort could and would be made to secure corrective legis- 
lation. At that time the President of the Ohio State Bar Asso- 
ciation was Hon. John C. Durfey of Springfield — a very capable 
and energetic gentleman. Within a few hours he appointed a 
special committee to handle the matter. I was asked to specify 
the measures I felt were imperative. I named four. They were 
an increase in judical salaries, establishment of a judicial re- 
tirement system, creation of the office of administrative assist- 
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ant, and a joint resolution submitting an amendment eliminating 
from our constitution the prohibition against increasing the 
salaries of public officials during their terms of office. The 
four suggestions were concurred in by not only our state asso- 
ciation but by our local association as well. Never in my state 
have I witnessed a more vigorous, persistent or thrilling effort 
by our organized bar to accomplish an objective, and I am de- 
lighted to report that substantial success was attained as to not ; 
only one, two or three, but all four of the proposals. We are re- 
assured by this further conclusive demonstration of the power 
of the bar at work. 


An equally interesting story, known to most of us, is that 
of the success of the American Bar Association Committee in 
obtaining substantial increases in federal judicial salaries at a 
time when an increasing number of voters are of the opinion 
that government costs too much, as it, of course, does. 


Another increasingly acute challenge to the bench and bar 
is that of the fantastic and unnecessary increase in the number 
of published court opinions which many lawyers do not have the 





money to buy nor the office space to accommodate nor the time 
to read, and which in many instances mean little or nothing to 
anyone except counsel and litigants in the particular case. This 
causes me to turn to a simpler but nevertheless important sub- 
ject, namely, accuracy of expression or the use of language in 
the field of the law. 


Some years ago a member of our court was asked by: a high 
school boy what subjects should be given special study by a 
young person perparing himself for the profession of the law. 
The judge replied, ‘there are three: first, English, second, more 
English, and, third, still more English.” That there is some basis 
for this observation is indicatd by the fact that in each of our 
bar examinations we receive answers containing sentences 
utterly innocent of either a subject or a predicate — from stu- 
dents who have been through the grade schools, high school, 
college and law school! Some months ago I chanced to sit in a 
seat just back of two law students coming to Columbus on the 
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train to take our bar examination. Their conversation was loud, 
and I learned a number of very interesting and some rather 
strange facts of life. Finally, one student said to the other, “I 
wish that somehow during my many years of schooling I had 
learned to express myself.” To which the second law student 
replied, ‘express yourself! express yourself; hell, I can’t even 
spell!”” Then ensued a discussion of our ultra-modern theories of 
education. It concluded with this pungent indictment, ‘‘we are 
supposed to learn to read and spell without learning the alphabet. 
Next they will attempt to teach us arithmetic without first teach- 
ing us the figures!” 


In conducting our bar examinations we are not astounded 
when we see periods and commas employed in the answer, but 
when we find proper paragraphing and the correct use of semi- 
colons, we are inclined to think we may have unearthed a legal 
genius. 


Newton D. Baker used to say that one reason English is dif- 
ficult to learn is that it is a language without synonyms. Of 
course he knew he was overstating the case, but he was not in- 
correct in emphasizing the fact that each word does have its 
own shade of meaning. In the preface to the last revision of his 
history of the United States, George Bancroft wisely observed, 
“there is no end to the difficulty in choosing language which will 
awaken in the reader the very same thought that was in the mind 
of the writer.” 


But students are not alone in their difficulty. Legislators, 
practicing lawyers and even judges — even judges — have been 
known to share this difficulty. One day when our court was 
considering one of our many problems of statutory construc- 
tion, a disgusted member volunteered the advice that we prob- 
ably could save ourselves most of that work if we were to supply 
each member of each legislature with a copy of some good 
grammar. In our state the cannon or rule of construction is not 
what did the legislature intend to enact but rather what is the 
meaning of that which it did enact. 
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Even practicing lawyers seem to suffer an occasional linguis- 
tic lapse. A rural Ohio barrister was pleading a case in which 
his client sought to recover damages from a railroad for killing 
his cow. The peroration, according to the record, went thus: “If 
the train had been ran as it should have been, or if the bell had 
been rang as it should have been, or if the whistle had been blew 
as it should have been, both of which they did neither, the cow 
would not have been injured when she was killed.” 


What about us judges? Recently while perusing a certain 
opinion, I discovered a sentence containing the conjunction “and” 
thirteen times. And what shall we say about long opinions, 


innumerable opinions, long paragraphs, long sentences and even 
long words. I once heard a supreme court opinion defined as 
“the world’s finest device for the concealment of an idea!” Years 
ago there was an old Ohio judge who used to say that in a legal 
document there is a law suit in every sentence containing more 
than twenty-five words. Many of man’s profoundest thoughts 
have been expressed in the simplest language. According to Sir 
Winston Churchill, “short words are best, and the old words, 
when short, are best of all.”” We have been accused of being 
“the one profession that thinks it can’t live without long sen- 
tences.”” As an example, the first sentence of section 23 (p) of 
the previous internal revenue code contained 438 words! But 
Congress has “come to the rescue” by expanding this literary 
monstrosity to 450 words. In contrast, Mr. Justice Cardozo made 
the pertinent observation that “there is an accuracy which de- 
feats itself by the overemphasis of details. * * * the sentence 
may be so overloaded with all its possible qualifications that it 
will tumble down of its own weight.” It has been said, too, that 
many lawyers suffer from a literary disease called “sentence 
inflation,” and that we love sesquipedalian words. In his later 
years Mr. Justice Holmes wrote his opinions while standing at a 
desk. Said he, “nothing conduces to brevity like a caving in of 
the knees.” But, seriously, just how can we expect people to obey 
or even respect law they can not understand because it is not 
xpressed clearly. 
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Of course I am not advocating inadequate discussion of ques- 
tions necessarily involved in the disposition of a case, but I am 
wondering whether it is advisable or expected that we write a 
repetitious essay on each point raised and include therein num- 
erous quotations together with a myriad of citations to support 
an obviously settled principle of law. A new judge soon dis- 
covers that opinion writing is an art and that two of the tests 
in the acquisition of this art are, first, promptness in reaching 
and stating the dispositive question or questions and, second, 
willingness to quit when he has decided the case. We have found 
the latter the most difficult single thing to teach a new judge. 
Of course his motive is fine. He feels that a determination of 
additional questions will be helpful to counsel and to the profes- 
sion. But he does not realize that, instead of rendering a bene- 
fit, his gratuitous pronouncement in his opinion may in fact 
prove to be a positive disservice, and that even counsel in whose 
favor the statement is made may in a later and different case 
be the very first to insist that the expression was mere obiter 
dictum and hence not authoritative. A new judge on a reviewing 
court does not always appreciate how narrowly his opinions are 
scrutinized by trial judges and trial lawyers with the result 
that an unguarded statement may unsettle the law and foment 
instead of avoid litigation. Some years ago a new judge, proudly 
reading to us his first opinion, discussed and decided four sub- 
stantive questions. Then he concluded with the withering pro- 
cedural observation that the trial court was without jurisdiction 
of the subject matter! I think that not only were his feeling 
hurt but that his poor heart was just about broken when the 
other members of our court refused to concur in any but his 
final conclusion. Years later he laughingly thanked us for teach- 
ing him one of the most valuable lessons a reviewing court judge 
can learn. 


Surely it is fair to say that anyone who has not learned the 
use of language and acquired the faculty of accuracy of expres- 
sion should seek a field other than the law; and surely, too, it is 
not unfair to accord some consideration to this matter in grading 
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the papers of applicants for admission to the bar. 


If time permitted I should like to discuss other projects which 
need and warrant the assistance of the bench and bar. But I 
must conclude. 


Some years ago former Dean Christian Gauss of Princeton 
University observed, ‘an education is what you have left after 
you have lost everything that can possibly be taken away from 
you.”’ I have had much to say about the judicial branch of our 
government. I have spoken plainly — perhaps bluntly. It is be- 
cause of all our political institutions the one we lawyers never 
will permit to be taken away from us is our judicial system. In 
accepting this challenge we are mindful of history’s repeatedly 
retaught lesson that organized government can have no greater 
responsibility than the administration of even-handed justice for 
the troubled people it serves. 
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Fair Trial and Free Press 


By Edwin M. Otterbourg 
of the New York Bar 


We lawyers know that by a “fair trial” we mean a decision 
by a court or a verdict by a jury upon the evidence adduced in 
open court, after cross examination, without prejudice or outside 
influence or pressure. 


From debating with them, it seems that many of the gentle- 
men representing the fourth estate are in a state of complete 
misinformation as to what constitutes “freedom of the press.” 


There is a group who asserts that everything they wish to 
print may be printed, subject only to damages in case of action- 
able libel. To them the constitutional guarantee of a fair trial, 
the right to privacy, and the due and proper administration of 
justice, do not matter. Striving to develop their newspaper cir- 
culation, they will print anything they believe will sell news- 
papers and wrap themselves up in what they pretend to term 
“freedom of the press.” 


It becomes plain that these gentlemen do not really know 
what the term “freedom of the press” means. They consider the 
phrase implies a license to print whatever they choose. They 
could hardly be more seriously mistaken. 


The two leading cases often referred to by them are those of 
John Lilburne in England' and John Peter Zenger in New 
York,? which decided firstly, that there should be no more 


1. Trial of John Lilburne, 4 How. St. Tr. 1270, 1273-74 (Commission of 
Oyer & Terminer, England 1649). 

2. The trial of John Peter Zenger, Occasional Papers of the California 
State Library (Sutro Branch). John Peter Zenger published the New York 
Weekly Journal starting with November 5, 1733, wherein he published ac- 
counts of the sheriff’s corruption of the ballot box. He made pointed ref- 
erences to officials stating that they had “schemes of general oppression 
and pillage, schemes to depreciate or evade the laws, restraints upon liberty 
and projects for arbitrary rule.” Some of his newspaper issues were burned 
publicly by government order. Then Zenger was arrested, a writ of habeas 
corpus denied, as was his bail, and he languished in jail for nine months. 
The charge against him was “printing false and seditious writing” and his 
trial took place on August 4, 1735. Andrew Hamilton, a distinguished Penn- 
sylvania lawyer made a defense on what was then a new philosophy of gov- 
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star chamber proceedings, and that every courtroom shall be 
open and free to the public and, secondly, that a newspaper or 
its editor has the absolute right to freely write and print criti- 
cisms, however vitriolic, of government and its conduct. 


These great decisions did not intend to include any absolute 
right for newspapers to indiscriminately print anything and 
everything which may affect a fair trial nor to interfere with 
the private life and privacy of individuals or their families. 


When this is called to the attention of newspapermen, they 
protest that they know what to print and what not to print and 
that, therefore, any attempt to limit abuse of what they call 
“freedom of the press” is unAmerican, totalitarian, or worse! 


Hence, when the New York County Lawyers’ Association 
through me, its then president, offered for merely discussion a 
voluntary code of newspaper ethics, we were editorially spanked 
by many newspapers as hard as possible, and I personally was 
awarded by one great newspaper the “height of impudence 
award for 1953”! 

Other leading newspapers thought otherwise, commenting 
favorably as follows: 


“The proposed code would be entirely voluntary in nature, 
and in our opinion this would be far the best way to ac- 
complish its objectives.’ 

and another: 


“Maybe the bar and newspaper associations should get 
together for a little mutual prodding. It would at least 
serve to center public attention on the sins of both 
groups.” 

and still another: 


“The problem is large enough and important enough to 
warrant attack by both professional groups.” 


ernment, saying in part: “It is not the cause of a poor printer, nor of New 
York alone, which you are trying * * *. It is the best cause. It is the cause 
of liberty; and I make no doubt but your upright conduct this day will not 
only entitle you to the love and esteem of your fellow citizens; but every 
man who prefers freedom to a life of slavery will bless and honor you as 
men who baffled the attempt of tyranny, and, by an impartial and uncor- 
rupt verdict, have laid a noble foundation for security to ourselves, our 
posterity, and our neighbors, that to which nature and the laws of our coun- 
try have given us a right — the liberty both of exposing and opposing arbi- 
trary power (in these parts of the world, at least) by speaking and writing 
truth.” (From “The Story of John Peter Zenger” published by the Zenger 
Memorial, New York, 1953.) 

3. New York Times (August 26, 1953). 

4. Dallas Morning News (August 25, 1953). 

5. Christian Science Monitor (August 28, 1953). 
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We still believe that our proposed code justifies discussion 
and consideration. Nearly all lawyers and some of the thinking 
public favor som2 of it, although it may be too idealistic to ex- 
pect the entire code to be accepted at this time. 


For example, while the public is entitled to a complete and 
truthful factual statement of events occurring in the courtroom, 
neither it, nor a jury should be subjected to newspapers telling 
how a case should ke tried, who is telling the truth, which rulings 
of the court are mistakes, what evidence was stricken out, and 
what the next day’s evidence will be. We also suggest that when 
a case is over just what happens in the jury room is as sacro- 
sanct as what hanpens in an election booth, and that it is wrong 
for jurors to be pressured into telling how and why them voted. 


We also insisted that verdicts of juries and judgments of 
courts shall not be influenced by anything except the evidence 
actually received at the trial, and that to say the defendant con- 
fessed, before his confession has been admitted in evidence, is 
improper. 


None of these suggestions seem to us as outrageous as a cer- 
tain group of newspaper writers seem to think and, for the rec- 
ord, there is attached a copy of the proposed code.°® 


A leading editor has recently written that since Homer began 
to spin his tales, and before that, the ability to entertain has been 
at a premium in journalism and he defines journalism as “the 
collection and distribution of current information, interpretation 
and entertainment.’ 


But this cannot mean that the press should insist on regard- 
ing the trial of a man’s life and liberty as “entertainment,” nor 
does the distribution of “current information” include, as to a 
pending courtroom proceeding, a feature writer’s expression of 
his personal views or opinions, biased one way or the other as 
he may well think suit popular prejudice. 


While a court and a jury were seeking to determine the truth, 
consider the kind of reporting and feature writing we had in the 
cases of Sheppard in Ohio, Jelke in New York, Delaney in Mas- 
sachusetts, and numerous others. I await with dread the kind of 
reporting that will be spread out for our public in the coming 


6. Proposed code on fair trial and free press (Appendix “A” attached). 
7. “Freedom Of Information” by Herbert Brucker, p. 21. 
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trial of the abortion case in Philadelphia. Is it necessary that 
we should continue to have verdicts set aside, venues changed, 
attempts made to bar the press from trials, and appeals based on 
violation of the constitutional guarantee of a fair trial ?° 


Not only does this type of reporting apply to such cause 
celebrés as mentioned but it is prevalent in the daily reportage 
of sensational litigation. The newspaper theory seems to be 
that such reporting is a source of entertainment to the commu- 
nity and therefore will sell a few more newspapers to the sordid 
or obscene minded. Just because there always has been and al- 
ways will be a certain market for this sort of publication does 
not mean that most people like or desire it. 


Your speaker is not alone in calling attention to the serious- 
ness of these conditions which we should rectify. 


Recently, referring to one of the cases beforementioned, a 
leading newspaper has written: 


“As a newspaper, we are rather frightened by the way in 
which the * * * is being tried in the press. It is the func- 
tion of our judicial authorities to present the facts under 
the strict laws of evidence to 12 good men and true and let 


8. People v. Delaney, U.S. Cir. Ct. (Collector) 1952, where the Federal 
court reversed a conviction because of the effect of pre-trial publicity on 
jurors which denied defendant a fair trial. Feature stories, television and 
motion picture cameras as well as recording machines, and this type of re- 
porting was on the front page of newspapers a short two and one-half 
months before the criminal trial itself; the court holding that the govern- 
ment under such circumstances should not bring a defendant to trial if the 
publicity had made a fair trial impossible at that time; U.S. v. Florio, 13 
F.R.D. 296 (D.C. 1952), where a change of venue was granted to a notorious 
gangster in reliance on the Delaney decision because of the adverse advance 
publicity about him appearing in the daily press; Tanksley v. U.S., 145 Fed. 
2 at 58, a case of alleged rape of a married woman where the trial judge 
cleared the courtroom. The Court of Appeals reversed on the ground that 
the defendant was entitled to have the public present, one of the reasons 
being someone might be drawn to the case who might be helpful as a wit- 
ness; Dutton v. State, 123 Md. 373 at 387, a case of an alleged assault with 
intent to rape. The court cleared the courtroom and on appeal it was de- 
termined to have been error; Shepherd v. Florida, 341 U.S. 50, where the 
press stated the defendant had cnofessed although no confession was intro- 
duced on the trial. Mr. Justice Jackson said: “Newspapers, in the enjoy- 
ment of their constitutional rights, may not deprive accused persons of their 
right to fair trial.”; Strable v. California, 343 U.S. 181 (1952); Leviton v. 
U.S., 193 F.2d 848, 865; cert. den. with memorandum, 343 U.S. 946, where 
a verdict was allowed to stand although newspapers condemning the defend- 
ants were found in the judyroom. Judge Jerome Frank dissenting, how- 
ever, said: “My colleagues admit that trial ‘by newspaper’ is unfortunate. 
But they dismiss it as an unavoidable curse of metropolitan living, like, I 
suppose, crowded subways.”; Gilmore v. Gilmore, Calif. Sup. Ct., April, 
1953, where a California judge found it necessary to bar the public because 
of the character of the testimony, but, unlike the New York judge in the 
Jelke case (infra) permitted the press to stay “because they know their 
obligation to the public at large.” 
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them pass judgment on them. But how can that success- 

fully be done if facts and rumors, hearsay and innuendoes 

are all run together in sensational newspaper stories be- 

fore the case ever comes to trial ?® 

Just about a year ago, Editor & Publisher wrote under the 
heading of “circus,” that the press in exercising certain rights 
nad privileges had created a spectacle that certainly 


“Will not reflect to the advantage of the press as a whole, 
meaning all media represented there, and provides am- 
munition to the critics. All the old-fashioned sensational 
techniques have been dusted off for this trial, including 
the ‘sob-sister’ approach. It is not too late for newspaper 
editors, the editors of other media, to step the practices 
which can only redound to the discredit of all media.’ 

A leading newspaper about a year ago editorialized: 


“Officials and lawyers have a right and a duty, in the pub- 
lic interest, to impose self-restraints hat will protect civil 
liberties and fair trial. They are thus censoring them- 
selves. The newspapers have an obligation, likewise in the 
public interest, to accept the consequences of this act of 
conscience.””!! 

On December 6, 1954, a New York columnist wrote: 


“Leaving the guilt or innocence of the defendants to the 
court, I ask you, how would it feel to be charged with a 
crime — any crime — ad know that newsmen would have 
a headline holiday for weeks before your trial, with write- 
ups calculated to destroy you forever, no matter the out- 
come of the hearing? 

“Free press? What’s free about a press which lacks re- 
sponsibility ?” 

He was writing about a case in New York which was being 
sensationally reported, and after recounting what had been 
printed, he wrote: 


“This is justice? Would it still be justice if you were on 
trial? Or your son?’’!? 
We lawyers are prohibited by canon 20 from trying a case 
by publicity or through the newspapers."* There is another group 


9. Toledo Blade (August 8, 1954). 

10. Editor & Publisher (October 23, 1954). 

11. New York Times (May 14, 1954). 

12. New York Post (December 6, 1954). 

13. Canon 20. Newspaper Discussion Of Pending Litigation 

Newspaper publications by a lawyer as to pending or anticipated litiga- 
tion may interfere with a fair trial in the courts and otherwise prejudice 
the due administration of justice. Generally they are to be condemned. If 
the extreme circumstances of a particular case justify a statement to the 
public, it is unprofessional to make it anonymously. An ex parte reference 
to the facts should not go beyond quotation from the records and papers on 
> nar court; but even in extreme cases it is better to avoid any ex parte 
statement. 
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of newspaper people which refuses to do anything at all until 
we lawyers enforce this canon. These newspaper friends say on 
every possible occasion that we cannot expect to regulate them 
unless we “clean our own house first.” This is the classic mili- 
tary tactic never to be on the defensive but always to remain on 
the offensive. However, they make a good point because we law- 
yers do have a job of our own to do and an important one. 


If in criminal trials, or certain sensational civil litigations, 
lawyers for both sides violate canon 20 and issue for their own 
purposes, press releases, self-serving statements and copies of 
exhibits, coupled with promises of what they are going to prove, 
the newspapers can hardly be called upon to bear the sole onus 
of the resultant publicity. Insofar as the neglected baby of en- 
forcing canon 20 remains on the doorstep of the bar, the gentle- 
men of the press are right in telling us to examine the mote in 
our own eye before looking at the beam in theirs. 


Therefore, our New York County Lawyers’ Association also 
proposed for discussion a carefully drafted rule of court to im- 
plement canon 20, so that any lawyer who violates it will do so 
at his peril. That rule forbids a lawyer in any pending or anti- 
cipated criminal or matrimonial litigation from making any pub- 
lic statement or furnishing any information to any medium of 
publicity which interferes with a fair trial in the courts or other- 
wise prejudices the due administration of justice. Also for the 
record there is attached to these remarks a copy of the proposed 
court Rule." 


It is a matter of regret that although this rule has been sub- 
mitted to groups of newspaper men as well as lawyers, nothing 
further has been effectively done thus far. Surely, there must 
be some practical way for the press and bar to work harmoni- 
ously and cooperatively to ameliorate some of the present bad 
conditions. 


Certainly there are enough men of good-will among the press 
and among the bar to get started on a real consideration of some, 
if not all, of the suggestions which we have made with respect to 
a code of ethics, and a court rule implementing canon 20. 


If the public recognizes that by voluntary self-regulation we 
are now seeking to discipline ourselves, and to uphold the consti- 


14. Draft of proposed national rule approved by the Special Committee 
on Fair Trial and Free Press of the New York County Lawyers’ Associa- 
tion (appendix “B” attached). 
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tutional right of fair trial which is for every citizen’s protection, 
neither press nor bar need fear half-baked legislation. But if 
our ostrich-like policy continues, where on the one hand the press 
writes and prints whatever it pleases, and on the other the bar 
continues to tolerate the antics of a few of its members in trying 
cases by newspaper, the time may arrive sooner than we think 
when both will be regulated by legislative fiat. 


How can we of the bar and our friends of the press be so 
blinded by our own imvortance that we choose to follow a “do- 
nothing” policy? Legislatures in many of the states are recur- 
rently being asked for mandatory laws on this subject. Indeed 
some have already been enacted in New York and Massachusetts. 
There, trials involving divorce, matrimony, sex, and certain 
classes of minors and juveniles, and family matters, have al- 
ready been made an exception to the time-honored principal of 
free and open courtroom trials'’ for which the bar has so man- 
fully fought in the past. 


If increasing numbers of the public become convinced that 
these conditions should be rectified, there is nothing to prevent 
the people from asking their legislatures to extend the restric- 
tions and limitations to which some reference has already been 
made. 


But the very foundations of our democracy rest upon the con- 
tinued existence of a fearless independent bar and a free press. 
Each time a legislature assumes a control over the legal profes- 
sion, we establish a new precent which, if followed out logically, 
can result in legislative control over whatever lawyers may say 
or do. 


Many lawyers do not realize this. Only recently a committee 
of the New York State Bar Association seriously proposed a spe- 
cial statute applying to lawyers and others, making it a crime 
to issue for publication certain statements relating to pending 


15. Wigmore on Trials, 3rd edition, vol. 6, sec. 1835, pp. 338, et seq. In 
New York it is provided by law that “the sittings of every court within this 
state shall be public, and every citizen may freely attend the same, except 
that in all proceedings and trials in cases for divorce, seduction, abortion, 
rape, assault with intent to commit rape, sodomy, bastardly or filiation, 
the court may, in its discretion, exclude therefrom all persons who are not 
directly interested therein, excepting jurors, witnesses and officers of the 
court.” (N.Y. Judiciary Lay, sec. 4) “Some states omit some of the cases 
for exclusion listed in the New York statute. Some add cases not listed 
there.” (For a full discussion of this subject, see “The People’s Right To 
Know” by Harold L. Cross, pp. 163, et seq. 
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litigation.'* Fortunately, this was successfully opposed for the 
time being, but the noxious seed may sprout nevertheless. 


The bell will begin to toll when the freedom, independence, 
and strength of the legal profession is weakened and then be- 
comes a subservient adjunct of the government in power, subject 
to its legislative vagaries. Now, while there is still time, the 
press and the bar should get together to do something construc- 
tive about these problems. 


It was said in 1938 by the responsible chairman of a national 
committee on this subject: 


“The true and proper interests of the press and the bar are 
in accord for they both serve the public and their existence 
is justified only by the service which they render. What 
would appear to be the selfish interests of either cannot 
be permitted to interfere with the interest of the public.” 
When President Theodore Roosevelt in 1908 appealed to all 
professions and industries for more ethics and morality in Amer- 
ican professional and business life, over 200 voluntary codes of 
ethics for professions and industries were thereafter adopted.'® 
But for some reason, one of the greatest industries of all, that 
of the media of publicity, which we have come to know as the 
“fourth estate,” up to now, nearly fifty years later, has failed to 
take action along these lines. Many of our other important busi- 
ness groups have agreed with the American Bar Association on 
statements of policy which are annually published by Martindale 
& Hubbell. 


But no agreement has been made with the fourth estate which 
overlooks that. In the case of many industries which seemed 
unable to regulate themselves, our government has stepped in 
with regulations by law, using agencies such as the Federal Com- 
munications Commission, the Federal Trade Commission Act, the 
Interstate Commerce Act, the Securities & Exchange Act, and 
the like. None of the people who have been thus regulated ever 
thought thy would be, but the fact is that they have been. 


A noted trial lawyer wrote in 1954: 


“The only place for the trial of a case is in the courtroom, 
and yet, how often do we see the newspapers trying the 


16. Report of Committee on Civil Rights (Louis Waldman, chairman) 
at meeting of New York State Bar Association, January 29-30, 1954. 
18. “Codes Of Ethics: A Handbook” by Edgar L. Heermance (1924). 
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defendant on their own, independent of the court and jury. 
What is printed in the press is ultimately seen by the jury, 
no matter what judicial injunctions may have been 
made. * * * 


“A trial by newspaper is in every way an ex parte, one- 
sided affair in which all the safeguards of justice which 
the courts of the United States and England have worked 
out through the centuries are ignored.”® 


Is it unreasonable to say that matters relating to conduct on 
the part of some lawyers which interfere with a fair trial can 
and should be regulated by the legal profession? 


Is it over-optimistic to hope that both groups can voluntarily 
come to a cooperative understanding and a reasonable com- 
promise as to many of the matters here involved? 


I sincerely believe that we of the bar, together with the press, 
should now try to approach that ideal of public justice which 
men have been striving for during the centuries. In a spirit of 
good will and cooperation, let us at least make a beginning. 


19. “The Art Of Advocacy” by Lloyd Paul Stryker, pp. 212, 213. 


APPENDIX “A” 
PROPOSED 
CODE ON 
FAIR TRIAL AND FREE PRESS 


WHEREAS in the constitutional history of the American 
people the two concepts of a fair trial and a free press have been 
traditionally associated, and should always co-exist, without the 
= of either concept expanding at the expense of the other ; 
an 


WHEREAS in recent years the cause of justice has suffered 
by reason of newspaper and other publicity during or imme- 
diately preceding trials, as well as subsequently thereto during 
the pendency of appeals, so that the efforts of the Courts to 
secure for the accused his rights to a fair trial have been thwart- 
ed and defeated; and 


WHEREAS informed opinion of persons in positions of lead- 
ership in these two related branches of human activity indicates 
the necessity of a restatement and clarification of principles the 
better to secure justice under law as their common objective; 


NOW, THEREFORE be it resolved that the Press on the one 
hand, and the Bench and the Bar on the other hand, do propose 
for acceptance the following principles: 
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1. The public is entitled to a complete and truthful 
factual statement of events occurring in the courtroom; 
but factual statements should not be elaborated with 
statements of opinion as to the way a case should be de- 
cided, or with statements designed to persuade either jury 
or judge to decide the case or frame a judgment in a par- 
ticular way. 


2. In certain cases the press should refrain from giv- 
ing factual statements where to do so would impair pub- 
lic morals, or have a corrupting effect upon young readers. 


3. Attorneys should not give interviews to the press in 
advance of, or during a trial] stating either what they ex- 
pect to prove or whom they propose to call as witnesses; 
and attorneys for both the prosecution and the defense 
should not, during the progress of the trail, engage in pub- 
lic criticism of either judge or jury, but should be scru- 
pulous in conforming to Canon 20 of the Canons of Profes- 
sional Ethics of the American Bar Association. 


4. The press should not seek to ascertain and publish 
in advance the stories which witnesses expect to tell upon 
the witness stand; nor should they solicit from witnesses 
or parties and publish, articles by them giving what they 
purport to know about a case, or what they expect to 
prove or disprove; and this restraint should continue until 
the final disposition of the case, including appeals if any. 


5. The press should not express opinions on the cred- 
ibility of witnesses, nor advocate that particular witnesses 
be believed or disbelieved. nor advocate particular rulings 
on questions as to the admissibility of evidence. 


6. Sensational headlines, not strictly warranted by the 
facts, should be avoided. 


7. Where evidence has been excluded by the judge, or 
where objections have been sustained to a particular ques- 
tion put to a witness, or where an answer has been 
stricken out, the press should not make public that which 
has thus been excluded from the jury by the judge. 


8. Facts concerning the discreditable acts of a person 
prior to the commission of the crime for which he is be- 
ing put on trial should not be published until the trial is 
over; provided, however, that judgments of convictions 
which have actually been entered and not reversed on ap- 
peal or vacated may be referred to. Nevertheless, allu- 
sions to prior convictions are to be discouraged because of 
their tendency to prejudice a jury. 


9. Statements that a prisoner has confessed to a crime 
should not be made until proof of a confession has been 
received in evidence at the trial; and neither the police nor 
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the district attorney or other law enforcing officer should 
give out in advance, statements concerning confessions. 


10. After a verdict has been rendered, or the jury has 
disagreed, the press should not seek to ascertain, or pub- 
lish, the attitude of particular jurors or the factors which 
influenced their decision. 


11. In criminal cases the press should not, either edito- 
rially or otherwise, attempt to influence the judge as to 
what sentence he should impose. 


12. These principles should be scrupulously observed 
to the end that the verdicts of juries and the judgments of 
courts shall not be influenced by anything except the evi- 
dence actually received at the trial. 


NOTE: The New York County Lawyers’ Association appointed 
a Special Committee on Fair Trial and Free Press, con- 
sisting of : Hon. William Dean Embree, Chairman, Por- 
ter R. Chandler, Esq., Hon. Paxton Blair, W. Randolph 
Montgomery, Esq., William J. O’Shea, Esq. and Hon. 
Simon H. Rifkind, and this Committee has adopted the 
text of the foregoing Code and recommends its promul- 
gation by the New York County Lawyers’ Association 
and its favorable adoption by other Bar Associations, 
by the representatives of press, motion pictures, radio 
and television and other media of communication. 


APPENDIX “B” 

DRAFT OF PROPOSED NATIONAL RULE APPROVED BY 
THE SPECIAL COMMITTEE ON FAIR TRIAL AND FREE 
PRESS OF THE NEW YORK COUNTY LAWYERS’ 
ASSOCIATION 


No attorney in any pending or anticipated criminal or matri- 
monial litigation shall make any public statement or furnish any 
information to any medium of publicity such as a newspaper, 
magazine, motion picture, radio, or television organization, re- 
porters, commentators, broadcasters, and the like, which may 
interfere with a fair trial in the courts or otherwise prejudice 
the due administration of justice, irrespective of whether such 
statement is published under the name of such attorney or anony- 
mously. Furnishing information as to what such attorney ex- 
pects to prove or as to the names of any witnesses he proposes 
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to call is prohibited. Any attorney who, by violating this rule, 
has been found guilty of conduct prejudicial to the administra- 
tion of justice, shall be deemed to be guilty of professional mis- 
conduct. 


Wilful disobedience of this mandate occurring during the trial 
of any action may be summarily dealt with by the trial court as 
a contempt committed in the presence of the court. 


If wilful disobedience of this mandate occurs prior to such 
trial or subsequent thereto, then on an application by any organ- 
ized bar association or by any aggrieved party to the action, the 
judge of any court having jurisdiction over attorneys generally 
may entertain a special proceeding to punish said attorney for 
a contempt and for such other relief as may be deemed appro- 
priate. 


Such special proceeding may be instituted by notice of mo- 
tion or order to show cause being served upon such attorney, 
returnable upon three days notice or such other time as the court 
may direct. An appeal from any order of the court in such spe- 
cial proceeding shall be in the manner provided by law for an 
appeal from a special proceeding. 


Where an attorney has been found guilty of wilful disobe- 
dience of the mandate aforesaid, the record of such special pro- 
ceeding shall be presented to the court having jurisdiction over 
the admission censure and discipline of attorneys, for appropri- 
ate action, and such submission may be made on the motion of 
any duly organized bar association or aggrieved party. 
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“TIME IS OF THE ESSENCE” 

While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i. e., 
in the preparation and printing of a brief. 

Often, for various reasons, a lawyer cannot dictate his brief until the last pos- 
sible moment. Then comes the problem of can it be printed in time and, if so, will 
it be a thorough and accurate job? 

The answer is yes if your brief is sent to the right place. Because of our 
many years experience in this field and, more important, due to the fact that brief 
printing is our business, our specialty, and not just a fill in, we are able to render 
fast, dependable and accurate service. 

Remember, our service includes picking up your copy, proof-reading by a 
qualified 1 ae filing and service on opposing counsel. So, the next time you're 
in a jam, call— 


MONTGOMERY & CO. 
“The Brief Specialists’ 
430 CHARTRES STREET PHONE MAGNOLIA 1141 











244 




















The Government Lawyer and the Private 
Practitioner — Cooperation and Assistance 


In the Federal Sphere 


By Thomas G. Meeker, Washington, D.C., 
National Secretary, Junior Bar Conference, 
American Bar Association; Associate General Counsel, 
Securities and Exchange Commission 


I am greatly honored by the invitation to address your Section 
of the Louisiana State Bar Association. 


I am taking this opportunity to speak to you about an aspect 
of the work of lawyers in the federal service which, I think you 
will agree, is highly important to the general practitioner and 
yet, I suspect, not very well known to or appreciated by him. Too 
many general practitioners, I regret to say, view the government 
lawyer as nothing more than a potential adversary. Relatively 
few appreciate the fact that in practically every federal depart- 
ment and agency today there is available from the legal staff 
interpretative and other assistance which the average private 
practitioner would find extremely helpful in coping with partic- 
ular problems in specialized areas of federal law. The nature and 
availability of such assistance are, of course, well known to the 
specialists. They have important functions of their own, and I 
doubt that anything I have to say at this time will have any ap- 
preciable effect upon their business — referral or otherwise. I 
do believe it desirable, however, that a little more information 
be disseminated to the bar generally on this aspect of the services 
performed by those of us who are in the federal service. 


In the limited time which is available to me, it is obvious that 
I cannot possibly deal with the particular practices and policies 
of each of the various federal departments and agencies — and I 
am not prepared to do so. I am, however, particularly familiar 
with the practices and policies of the Securities and Exchange 
Commission, with which I have had the honor and pleasure of 
being associated for nearly two years — first as Assistant Gen- 
eral Counsel, and more recently as Associate General Counsel. I 
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believe that our practices in this area are basically similar to 
those of other federal agencies and illustrate both the services 
available to you and certain limitations thereon. 


The Securities and Exchange Commission is charged with the 
administration of six federal statutes, viz., the Securities Act of 
1933, the Securities Exchange Act of 1934, the Public Utility 
Holding Company Act of 1935, the Trust Indenture Act of 1939, 
the Investment Company Act of 1940, and the Investment Ad- 
visers Act of 1940. The Commission also has certain statutory 
functions under Chapter X of the Bankruptcy Act. Pursuant to 
authority granted in these statutes, it has also promulgated rules 
and regulations which have the force of law. These statutes and 
rules deal with somewhat complex matters; and while we have 
been making every effort recently to simplify our own rules and 
regulations insofai as it is practicable to do so, we recognize that 
the statutes and regulations may, at times, be a little difficult 
for the practitioner who is not versed in the securities laws to 
grasp. Indeed, there are times when the specialists and we our- 
selves struggle with interpretative problems presented in partic- 
ular cases. Whether the problem be simple or difficult the Com- 
mission, although always anxious to serve the public, is not re- 
quired by law to render interpretative advice. It does so, how- 
ever, as a matter of sound administrative policy. 


We believe that persons affected by the statutes and rules 
which we administer should be assisted in understanding them 
and their application in particular cases. We are also motivated, 
in part, by the fact that this is an important aspect of obtaining 
compliance with the law. I do wish to emphasize, however, that 
interpretations rendered by the Commission’s staff are just that 
—and nothing more. They do represent, however, the consid- 
ered judgment of a responsible official familiar with the statute 
in question. The ultimate construction of the statutes and the 
Commission’s rules, of course, is for the courts. The answers to 
most questions, I am happy to say, are found in the clear lan- 
guage of the statute or rule, or in court decisions. In these in- 
stances the task of the staff attorney is relatively simple — viz., 
merely explaining the statute or rule, and calling attention to the 
particular language thereof or the court decisions governing the 
matter. There are, of course, other instances in which the ap- 
plicability of a statute or rule in particular circumstances is not 
settled and may be the subject of a reasonable amount of dispute, 
and where the judicial decisions may not be helpful. The staff’s 
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opinion, or the Commission’s for that matter, of course is not 
binding as a matter of law. While an agency’s consistent con- 
' struction of a statute it administers is entitled to considerable 
weight in the courts, see U. S. v. American Trucking Ass’ns, Inc., 
310 U.S. 534, 549 (1940), and in the case of its own rules and 
regulations is entitled to even greater weight, see Bowles v. Sem- 
inole Rock & Sand Co., 325 U.S. 410, 414 (1941), as I have pre- 
viously indicated the ultimate decision is for the courts. Hence, 
it is important for private practitioners who receive what they 
regard as favorable opinions from the Commission to realize that 
such opinions may not be binding in any private litigation which 
may subsequently arise from the particular transactions in- 
volved. 


This brings me to say a word or two about interpretative 
cuestions pending in private litigation to which the Commission 
is not a party. In addition to providing for civil and criminal 
enforcement action by the government, the federal securities 
statutes authorize various types of civil suits for private relief. 
Where a particular interpretative question is involved in a pri- 
vate lawsuit and is pending before a court for determination, it 
is our policy not to express an opinion on that interpretative 
question to counsel for one or more of the parties who sometimes 
seek our views. Where the matter is sub judice, if we have a 
viewpoint which we desire to express it is our practice to seek 
leave to participate as amicus curvae in the private lawsuit and 
to file with the court a memorandum of law or brief on the ques- 
tion or questions of law involved. I shall have something more to 
say presently about our amicus curiae participations. There is, 
however, another limitation on our interpretative services which 
I ought to mention at this time. We do not usually give inter- 
pretative advice on questions which are peculiar to the private 
civil liabilities provisions of the federal securities laws and which 
do not affect our own administration of these statutes. These 
include questions such as one’s standing to maintain a class 
action under particular provisions, shifts in the burden of proof, 
measure of damages, and so forth. While we do not consider that 
we have any special expertise in this area, occasionally when 
specially requested to do so by a court, we may file a brief as 
amicus curiae on such questions. 


I pass now to the procedure by which one obtains interpreta- 
tive or other assistance from our staff. We have no fixed re- 
quirement as to the method of making inquiry. It can be done 
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by letter, telephone, or personal visit. Many, if not most, in- 
quiries can be handled by the nearest SEC regional or branch of- 
fice. The SEC regional office for the New Orleans area is in the 
Peachtree-Seventh Building in Atlanta, Georgia, and has been 
headed for many years by a very able administrator, William 
Green. Matters which the regional office does not handle will 
be referred by that office to the headquarters office in Washing- 
ton. 


Inquiries, of course, can be made directly of the Washington 
office. In the headquarters office each division of the Commis- 
sion has lawyers who render assistance on statutes and regula- 
tions for whose administration their division is responsible. 
Novel and difficult questions of interpretation are referred by 
them to the Office of the General Counsel. It is not infrequent 
nor unexpected that inquiries are sometimes made of the wrong 
division; but this presents no serious problem. We are so set up 
that the inquiry will promptly be referred to the proper staff 
member. Rarely is there any substantial delay on this account. 


Where an opinion is sought on particular transactions, we 
usually request the person making the inquiry to submit a state- 
ment of the facts in writing, and deal with the inquiry on that 
basis. It is, of course, important when a lawyer seeks an inter- 
pretation from us that his factual statement be adequate; and for 
that reason it is frequently helpful to arrange a conference with 
the members of the Commission’s staff who will have responsi- 
bility for preparing the interpretative letter. Lawyers un- 
familiar with our procedures sometimes express surprise at our 
insistence upon receiving all the facts, including the name of the 
company or individual involved, before giving a definitive an- 
swer to inquiries of this nature. One reason is that we are re- 
luctant to give advice on hypothetical situations. Another is that 
we might very well have in our files specific information about 
the client which will help make the particular problem more con- 
crete to us. Moreover, we believe that our assistance should be 
rendered only to people engaged in an honest attempt to comply 
with the law. We feel that adequate protection of the public in- 
terest makes it undesirable for us to foster a situation where a 
person planning to engage in certain transactions may, in the 
event of an unfavorable opinion, be able to place his unidenti- 
fied client in a position to claim that the Commission never ren- 
dered any opinion with respect to him o rhis particular problem, 
and that he never had any wrongful intent in engaging in the 
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transactions in question. Of course, in expressing an opinion on 
the statement of facts submitted, we do not in any way estop 
ourselves from later questioning the accuracy of those facts, or 
from taking whatever action the actual facts may warrant. 


To encourage affected persons and their lawyers to discuss 
their problems freely with the Commission’s staff, it is the Com- 
mission’s policy to treat their inquiries and our responses as con- 
fidential. Correspondence and memoranda dealing with these 
matters are not made part of the Commission’s public files. The 
Commission, moreover, has generally been successful in resisting 
subpoenas demanding production of these non-public files. See, 
e.g., Pergamente v. Frazer, S.D. N.Y., May 5, 1950, in which 
Judge Medina quashed a subpoena duces tecum seeking copies of 
interpretative letters on certain stabilization questions. Occa- 
sionally, interpretative opinions dealing with questions of gen- 
eral importance are published — with names and other identify- 
ing facts omitted where there is objection to their publication — 
for the information of the industry and the bar generally. The 
interpretative assistance rendered by the Commission’s staff, you 
will be interested in knowing, has been singled out for com- 
mendation in the Hoover Commission report on legal services 
and procedures wherein it is described as “an excellent practice 
... most effectively used.” The interpretations of which I have 
been speaking should not be confused with the decisions rendered 
by the Commission itself in administrative proceedings of a 
quasi-judicial nature under the various statutes. The Commis- 
sion’s findings and opinions in such proceedings are, of course, 
matters of public record and are always published. 


I turn now to the assistance available in connection with fil- 
ings made with the Commission. Our staff will assist you in ascer- 
taining the proper form or forms to be employed and will discuss 
with you the kind of information which is required in particular 
forms. You may be referred to previous filings in similar cases 
for whatever assistance they may be to you. Pre-filing confer- 
ences with respect to specific problems are especially helpful to 
the private practitioner in registration matters under the 1933 
Act in enabling him to file a registration statement which will 
be in acceptable condition and avoid problems which may pos- 
sibly delay the effective date of the statement. As in the case of 
interpretations, a good deal of assistance here can be obtained 
fro mthe regional or branch offices — frequently all that you 
may need in a particular matter. I should mention that some 


249 








filings under the 1933 Act are made directly with the regional 
offices —e.g., filings under the Commission’s Regulation A 
which exempts certain small securities issues from the full regis- 
tration requirements of that Act if certain conditions are met. In 
such cases you will certainly want to discuss your problems with 
the appropriate regional office. Problems relating to certain 
other filings, such as proxy statements under the 1934 Act, might 
perhaps better be discussed from the outset with the Washing- 
ton office. The regional office will advise you when this is the 
case. I do want to emphasize that there is a great deal of coordi- 
nation between the headquarters and regional offices which, we 
believe, has resulted in a minimum of delay and duplication of 
effort. Before leaving this phase of the subject, I might mention 
that which I suspect you already realize — namely, that our staff 
while willing to assist a private practitioner at any time does not 
participate in drafting material to be filed, or suggest the an- 
swers to particular questions in the forms. The filings are those 
of the company or individual you represent. It is your task to 
prepare those filings, not ours. Perhaps this is too obvious to 
warrant mention. You may be surprised to learn, however, that 
there are some people who seemingly labor under the misimpres- 
sion that this is part of our function, too. 


There are occasions where the staff will issue what are com- 
monly referred to as ‘“‘no action” letters. These are generally re- 
quested in situations where contemplated transactions are be- 
lieved by the private parties not to be contrary to particular pro- 
visions of the federal securities laws, but where it is regarded as 
important that advice be received that the Commission does not 
take a contrary view which would call for adverse action on its 
part. A typical case is one where someone seeks to sell a large 
block of stock to the public and where there may be a question 
whether he is a controlling person so as to require registration 
of the offering. The proposed seller who claims that he is not a 
controlling person will submit in writing what he considers to 
be all of the relevant facts. Upon consideration of the facts sub- 
mitted the staff may advise the proposed seller that it will not 
recommend that any action be taken if the offering and sale are 
made under the stated circumstances without registration. The 
staff, of course, may decline to issue such a letter if it feels that 
it would be inappropriate for it to render such assurance; or it 
may take a more affirmative position that registration is re- 
quired. A “no action” letter has no binding effect upon the 
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parties in subsequent private litigation if there be such a result 
of the transaction or transactions in question. Despite the lim- 
ited legal significance of such a letter, it is generally regarded by 
the industry, and by the bar, as important and useful. 


Private parties who believe that they have been injured by 
another’s violation of one of the federal securities statutes not 
infrequently will also seek the assistance of the Commission in 
obtaining redress. Our statutory authority in this area —for- 
tunately or unfortunately — is limited. Various administrative 
sanctions are available to the Commission in different types of 
situations. Our basic court remedy is the injunction against acts 
or practices which violate the statute. There are also criminal 
sanctions for wilful violations. None of these, in itself, provides 
for private redress. The question whether restitution or other 
equitable relief to injured individuals may be ordered in an in- 
junction suit brought by the Commission has not yet been clear- 
ly determined, although there is some authority and certainly 
respectable argument for an affirmative answer. As previously 
indicated, however, the federal securities laws do authorize inde- 
pendent actions for private recovery by the injured parties them- 
selves. Moreover, whatever other rights of action there may be 
under state law are expressly preserved by these statutes. 


Apart from the question of private redress, an attorney will 
sometimes lodge a complain with the Commission on behalf of a 
client with the request that action be taken against the alleged 
transgressor. This, of course, is the right and duty of every citi- 
zen. There is no single method of bringing an alleged statutory 
violation to the attention of the Commission. Our enforcement 
staff, I believe, would prefer to have a statement in writing ac- 
companied by such evidentiary material as can be supplied. 
Again, this is a matter which may appropriately be taken up with 
the regional office. The cooperation of private persons with 
knowledge of the facts is highly important in the Commission’s 
enforcement of the statutes. 


Like other governmental agencies, the Commission is vested 
with full discretion as to the action, if any, to be taken on such a 
complaint. If it does not believe there has been a violation of the 
statutes it administers, or if for other reasons it does not feel 
that the action requested of it is warranted under the particular 
circumstances, it may decline to accede to the complainant’s re- 
quest. Its refusal to take the requested action is not subject to 
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review. Thus, in the recent case of Leighton v. S.E.C., 221 F.2d 
91 (C.A. D.C. 1955), cert. denied, 350 U.S. 825 (1955), the Court 
of Appeals dismissed for lack of jurisdiction a petition seeking 
review of the Commission’s refusal to accede to petitioner’s de- 
mand that it take action to compel the American Express Com- 
pany to file a registration statement in connection with its sales 
of travellers checks. The Commission’s staff had disagreed with 
the petitioner’s contention that travellers checks were “securi- 
ties” within the meaning of the Securities Act of 1933, and that 
the Commission had jurisdiction of the matter. The failure of 
the Commission to take action requested of it, of course, does not 
preclude the complaining party from instituting a private law- 
suit of his own. As I have indicated, apart from the fact that the 
Commission’s interpretation of a statute is not binding upon a 
court, its failure to institute proceedings may well have been 
based upon considerations other than those of statutory inter- 
pretation — considerations, moreover, which may have no rele- 
vancy in an action for private redress. In some areas, such as 
proxy solicitations where time is of the essence and where the 
complaining party sometimes has greater knowledge of the facts 
and is in a better position to institute immediate court action 
charging violation of the Commission’s proxy rules, private ac- 
tions may serve a salutary purpose in the enforcement of the 
statute and the Commission’s rules thereunder. 


There may be a situation where one of you may represent a 
client whom we are investigating. It is not my intention to ad- 
vise methods of helping a guilty client evade any of the sanctions 
imposed upon violators of the statutes we administer. If we are 
investigating a client of whose innocence you are convinced, 
frank disclosure to us of all the facts will be to his advantage, 
since we are not interested in continuing an investigation of 
someone who is innocent. Such disclosure may also be to your 
client’s interest even in the case of a technical violation where 
the facts indicate there has been no intentional wrongdoing. 


I shall turn now to the matter of Commission participation 
as amicus curiae in private litigation. Private lawsuits frequent- 
ly present for determination interpretative questions which are 
important to the Commission in its own administration of the 
statute or statutes involved. In appropriate cases, the Commis- 
sion will file a brief or memorandum of law, and participate in 
the oral argument on such questions. While the effect may be to 
aid the party or parties whose position accords with that of the 
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Commission, the Commission’s purpose is simply to aid the court ins ares. 


in arriving at a correct construction of the statute. As amicus 
curiae the Commission always avoids involvement in any factual 
disputes, and makes no factual assertions of its own. It isthe 
Commission’s policy also, wherever possible, not to become in- 
volved in legal questions which do not pertain to the construction 
of the federal securities laws or questions which do not affect the 
Commission ni its own administration of these statutes. How- 
ever, as I have indicated earlier, there have been occasions when, 
as the result of the special request of a court, we have briefed 
questions wholly peculiar to the private civil recovery provisions 
of the federal securities laws. 


As you can well imagine, because our participation may be 
of considerable value to the party with whom we may agree on 
an interpretative question, attorneys frequently request us to 
participate. Permit me to observe, however, that there have 
been occasions when an attorney has “guessed wrong” — where 
the Commission’s view of the statute was not as he had supposed. 
Perhaps needless to say, Commission participation is not de- 
pendent on whether counsel for one or more of the parties re- 
quests it. If the Commission is apprised of a case involving in- 
terpretative issues which it believes warrant its participation, it 
will seek in the public interest to express its views thereon and 
the reasons therefor, whether or not any of the parties request 
or desire it to do so. 

In a good many instances the Commission’s only knowledge 
of the pendency of particular litigation may come from the pri- 
vate counsel involved therein. Accordingly, we are always glad 
to be apprised of the pendency of litigation under our statutes, 
whether or not counsel desires our participation and whether or 
not we may ultimately participate. 

An attorney who requests our participation in a particular 
case should send us copies of the pleadings which raise the inter- 
pretative questions — generally they arise on a motion to dismiss 
or a motion for summary judgment — and copies also of any 
briefs or memoranda of law which have been filed. This should 
be accompanied by a letter summarizing the nature of the case 
and the interpretative questions presented, setting forth the rea- 
sons why it is believed Commission participation is warranted, 
and advising us with respect to the time schedule for the filing 
of briefs and presentation of oral argument. In appellate court 
cases, we should like to have a copy of the printed record if avail- 
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able, and copies of any briefs which have been filed. These may 
be sent dirrectly to the Commission’s General Counsel in Wash- 
ington, D. C., whose office handles these matters. 


I think I ought to mention in this connection that, principally 
because of budgetary considerations in recent years, we have had 
to curtail sharply our amicus curiae participations. This cur- 
tailed program has been noted with disappointment by some 
courts, as well as by private counsel. We do try, however, to be 
of as much assistance to the courts as our limited budget and 
manpower permit. 


As you have probably observed, I have spoken this morning 
in a rather general vein. Time limitations, of course, compelled 
this. My objective has been simply to give you some appreciation 
of the type of assistance which you in private practice may ex- 
pect to obtain from those of us in the federal service when you 
have problems in specialized areas of federal regulation. I think 
that I have achieved my objective if I have instilled in you the 
feeling that you can represent your clients well when they have 
problems under the statutes and regulations which we admin- 
ister if you proceed on the assumption that we in the federal 
service stand ready and willing to cooperate with you and to lend 
you a good deal of assistance in achieving proper solutions of 
these problems. 
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The Reed - Dirksen Amendment Is Conso- 
nant And Consistent With American 


Constitutional Principles 


By Frank E. Packard 


Member of the Bar of the Supreme Court of the State of Illinois, 
of the Bar of the Supreme Court of the State of North Dakota 
and of the Bar of the Supreme Court of the United States 


In pursuance of the second of the two modes of amending 
the Constitution of the United States provided for in Article V 
of the Constitution, the General Assemblies of thirty states have 
adopted resolutions memorializing the Congress to amend the 
Constitution so as to place a ceiling upon federal income, gift 
and estate tax rates of twenty-five per cent or some comparable 
rate in peacetime. The thirty states memorialization resolutions 
which have been obtained and are outstanding are only two 
short of the number required by the terms of the Fifth Article. 


The federal income tax rate limitation movement which the 
thirty state memorialization resolutions reflects is truly national 
in scale and scope, representing both major political parties with 
approximate equality and representing every section of the 
country. Seven states — Alabama, Arkansas, Louisiana, Missis- 
sippi, New Mexico, Rhode Island and Georgia — the legislatures 
of which have been among those which have passed the memorial- 
ization resolutions, have solidly Democratic Congresssional dele- 
gations. Seven states — Iowa, Kansas, Maine, Nebraska, New 
Hampshire, Utah and South Dakota — also among the states 
which have adopted the memorialization resolutions, have solidly 
Republican delegations in the Congress. Six states — Delaware, 
Illinois, Massachusetts, Michigan, Nevada and Wyoming — also 
among the states which have passed memorialization resolutions, 
each has one Democratic Senator and one Republican Senator. 
Six states — Florida, Kentucky, Montana, Texas, Virginia and 
Oklahoma — also among the states which have adopted the 
memorialization resolutions, have Democratic Congressional dele- 
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gations except for one or two Republican Representatives each. 
Four states — Indiana, Nevada, Wisconsin and Wyoming—have 
Republican delegations in the Congress except for two Demo- 
cratic Representatives in the case of Indiana, one Democratic 
Senator in the case of Nevada, three Democratic Representatives, 
in the case of Wisconsin and one Democratic Senator in the case 
of Wyoming. Five states — Illinois, Massachusetts, Michigan, 
New Jersey and Pennsaylvania —each has an almost equal 
number of Democratic Representatives and Republican Repre- 
sentatives with the combined number of Republican Represen- 
tatives slightly larger than the combined number of Democratic 
Representatives. 


As a result of the many resolutions which have been passed 
by states memorializing the Congress to put a ceiling on federal 
income, gift and estate tax rates in peacetime, the Congress had 
indicated deferring to the wishes of the great and overwhelming 
majority of the states in that a bill known as the Reed-Dirksen 
Amendment has been introduced in, and is pending before, the 
Congress which if, and when, adopted will accomplish what the 
thirty states memorialization resolutions urge. 


If and when the Reed-Dirksen Amendment is passed it will 
be analogous to an addition to the Bill of Rights. The first ten 
amendments to the Constitution simply express and spell out 
specifically what was already contained in the original Constitu- 
tion by implication. Even the Sixteenth Amendment contains 
the implication of moderation, prudence, reasonableness and re- 
straint in connection with the exercise of the federal power of 
taxing incomes. This implication of reasonableness has been 
grossly abused due to the absence of an express income tax rate 
limitation. This implication of reasonableness is wholly con- 
sonant and consistent with the economic truism that all taxes 
must be limited to the ability to pay. The federal income tax 
rate levied pursuant to the Sixteenth Amendment is arbitrary, 
capricious and confiscatory. Despite the inclusion in the original 
Constitution by implication of the rights guaranteed by the 
first ten amendments, nevertheless there no doubt would have 
been many palpable violations of those rights had not the Bill 
of Rights been adopted within less than three years after the 
original Constitution went into effect. It has been forty-two 
years since the Sixteenth Amendment, in its present form with- 
out any express income tax rate limitation, became part of the 


256 

















Constitution; and it is this time element which in large measure 
accounts for the crippling income tax burdens foisted on every 
American. The urgent need for the Reed-Dirksen Amendment, 
long overdue, is greater than ever. 


A system of government which practices excesses in exer- 
cising its taxing power will lead inevitably to tyranny. If we are 
to preserve a republican form of government, all tax rates must 
be within the bounds of reason. The word “republican” has con- 
tent and means more than representative; it means that all gov- 
ernmental powers will be exercised both propitiously and with 
propriety. 


Under the Constitution the national government is a govern- 
ment of limited powers and the state governments are govern- 
ments of residual powers. But, without a federal income tax 
rate limitation, the national government is aggrandizing itself 
by arrogating to itself, by means of the almost unlimited exer- 
cise of an unlimited federal income tax power, the bulk of the 
nation’s wealth. Certainly an unlimited federal income tax 
power in the hands of the national government is not consistent 
with the national government fulfilling its status as a govern- 
ment of limited powers. Our system of government under the 
Constitution is a dual system of government, with the respective 
powers of the national and state governments checking and bal- 
ancing one another; and, for the same reasons, an unlimited 
federal income tax power in the hands of the government, if 
allowed to continue, will impair irreparably the delicate and 
logical balance of power between the national and state govern- 
ments established by the Constitution. 
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5th Conference Local Bar Associations 
Lafayette, January, 1956 


The Committee on Law Student Participation 


By William E. Crawford, Chairman 


Our Committee’s goal is to create in the students of the 
Louisiana law schools a feeling of awareness and responsibility 
for the attainment of the Bar Association’s objectives. Prospec- 
tive lawyers who thus identify themselves with the Bar Associa- 
tion are likely to enter the practice of law with a keen sense of 
professional responsibility, both toward their individual conduct 
and toward the conduct of their fellow members of the Bar. They 
will better understand the purpose of the current program con- 
sisting of specific plans in such areas as Public Relations, Un- 
authorized Practice and Continuing Legal Education, to name a 
few, and consequently will support the program more actively. 
To the law student with myriad necessary academic demands 
upon his time, the Bar Association may easily have existence 
only as a conception remote and uncharacterized, based upon iso- 
lated instances or reports which reach the student by chance. An 
entirely unwarranted attitude or disposition of disinterest to- 
ward the Bar Association, with a consequent inclination of inac- 
tivity, can develop easily and unconsciously from those circum- 
stances. Informative programs for the student lawyers, in con- 
junction with actual participation in the Bar Association, can 
place before them the facts necessary for an intelligent and, we 
think, favorable evaluation. 


Our Committee this year requested and received from the 
Dean of each of our law schools the names of four students to 
be appointed to the various committees of the Junior Bar Section 
by the Chairman of the Junior Bar. Each of the Deans also 
granted our request for an opportunity to address the student 
bodies of their respective schools. We hope in these addresses to 
outline specifically the accomplishments of the Junior Bar, and 
in general to show both the importance of an active Bar Asso- 
ciation and the actual implementation of Bar objectives and pro- 
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grams, removing these from the abstract to the concrete. The 
same program was carried out by this Committee last year. A 
recommendation was made that additional means of student par- 
ticipation should be provided, keeping in mind that no great de- 
mands on the student’s time and effort can be made if attention 
to academic duties were to suffer. 


The extension of the program along those lines will be our 
Committee’s point of emphasis for the balance of the year. The 
most promising possibility lies in having the student appointees 
actually included in the Committee work. The various committee 
chairmen can best adopt a system for this according to the pecu- 
liar functioning of each Committee. Such simple procedures as 
the routing of correspondence to the student appointees in any 
meetings would be a most desirable means for acquainting them 
wth committee work and for showing them firsthand the prob- 
lems encountreed by the Bar Association. Student attendance at 
such conferences as this one in Lafayette should also be encour- 
aged and facilitated. 


Since the majority of the lawyers in Louisiana receive their 
legal education within our state, a greater and greater percentage 
of active Bar members can be realized by insuring through stu- 
dent programs that the prospective Louisiana lawyer’s initial 
knowledge of the Bar Association is reliable and therefore forms 
a sound basis for his future Bar relationships. 


4) 
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Opinion By Committee On Professional 
Ethics and Grievances Concerning Limita- 
tion of Practice and Publishments or An- 


nouncements of Said Specialization 


By Lawyers 


The following question was asked of the Committee on Pro- 
fessional Ethics and Grievances: 


“(A) Is it proper to announce the limitation of practice 
to (a) tax matters, (b) income tax matters, (c) federal 
taxation and (d) taxes and estates, or either of them? 


“(B) Is it proper for a member of the bar to announce 
specialization in either of such branches? 


“(C) What, if any, other areas of the practice of the law 
may properly be called specialized branches so as to per- 
mit announcement of limitation of practice to them or 
specialization in them? 


“(D) If notice of limitation to, or specialization in, any 
branches is permissible, may such notice be given by (a) 
published announcement, (b) announcement cards, (c) on 
letterhead, (d) on shingles or (e) city, telephone and 
building directories?” 


The opinion of this Committee is as follows: 


It is not proper to announce the limitation of practice as indi- 
cated in subdivision (A), supra, nor is it proper to announce 
specialization in any of the four branches in your subdivision 
(A), supra, the only announcement relative to specialization be- 
ing that permitted on letterheads as to patents and admiralty, 
provided by the exception introduced to Canon 27 by the amend- 
ment of 1950. 


This generally also answers your subdivision (D). Canon 27, 
as amended, reads as follows: 


261 











ADVERTISING, DIRECT OR INDIRECT 


“It is unprofessional to solicit professional employment by 
circulars, advertisements, through touters or by personal com- 
munication or interviews not warranted by personal relations. 
Indirect advertisements for professional employment such as 
furnishing or inspiring newspaper comments, or procuring his 
photograph to be published in connection with causes in which 
the lawyer has been or is engaged or concerning the manner of 
their conduct, the magnitude of the interest involved, the impor- 
tance of the lawyer’s position, and all other like self-laudation, 
offend the traditions and lower the tone of our profession and 
are reprehensible; but the customary use of simple professional 
cards is not improper. 


“Publication in reputable law lists in a manner consistent 
with the standards of conduct imposed by these canons of brief 
biographical and informative data is permissible. Such data must 
not be misleading and may include only a statement of the law- 
yer’s name nad the names of his professional associates; ad- 
dresses, telephone numbers, cable addresses ; branches of the pro- 
fession practiced; date and place of birth and admission to the 
bar; schools attended, with dates of graduation, degrees and 
other educational distinctions; public or quasi-public offices; 
posts of honor; legal authorships; legal teaching positions ; mem- 
berships and offices in bar associations and committees thereof, 
in legal and scientific societies and legal fraternities; the fact of 
listings in other reputable law lists; the names and addresses of 
references; and, with their written consent, the names of clients 
regularly represented. A certificate of compliance with the Rules 
and Standards issued by the Standing Committee on Law Lists 
may be treated as evidence that such list is reputable. 


“It is not improper for a lawyer who is admitted to practice 
as a proctor in admiralty to use that designation on his letterhead 
or shingle or for a lawyer who has complied with the statutory 
requirements of admission to practice before the patent office to 
so use the designation ‘patent attorney’ or ‘patent lawyer’ or 
‘trade-mark attorney’ or ‘trade-mark lawyer’ or any combina- 
tion of those terms.” 
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Tulane Law School Announces Grant 
By the Ford Foundation 


A grant of $275,000 has been made by The Ford Foundation 
to Tulane University for the development of the Tulane Law 
School program in inter-American and other international legal 
studies. 


Announcement of the grant was made jointly by Joseph M. 
Jones, President of the Administrators of the Tulane Educational 
Fund, and Dr. Rufus C. Harris President of the University. 


The gift will be used for the expansion of the program of the 
Institute of Comparative Law over a ten-year period, and will 
be augmented by some investment earings during that time, ac- 
cording to the announcement. The grant will be expanded pri- 
marily on visiting professorships, fellowships and scholarships, 
research, and organizational and directional functions which will 
further broaden the program, Dr. Harris said. 


Mr. Jones said the grant “evidences the national prestige 
and recognition which the Tulane University Law School en- 
joys.” He expressed his appreciation for the grant and the op- 
portunity it will afford for the further development of the Tu- 
lane Universtiy program in foreign and comparative law. 


“Tulane is singularly qualified for such work by history and 
experience,” Dr. Harris said in making the announcement. ‘The 
accomplishments of the Tulane Law School in this direction have 
been substantial and its role in this area of legal study has been 
that of the leader. 


“Exactly a century ago, Randall Hunt, dean of the School, 
offered a proposal to initiate at the university the teaching of 
foreign and comparative law. He based his plea on the peculiar 
position of New Orleans and Louisiana, and described the city 
as a center of ethnic, cultural and physical propinquity to Latin 
America and Europe and Louisiana as the only state in the 
Union actively using as an integral part of its legal system the 
civil law, with its Roman-European origins.” 
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Mr. Harris pointed out that Dean Hunt’s proposal of a century 
ago was adopted and has had the continued support and interest 
of the university since its inception. 


Tulane in 1949 established the Institute of Comparative Law, 
Dr. Harris said, and named Dr. Ferdinand F. Stone as director. 


Under Dr. Stone’s direction, the Institute in the past five 
years has brought to Tulane fifteen distinguished visiting faculty 
lecturers from all parts of the world. The Institute also has been 
engaged in several joint research projects with the U. S. State 
Department and has made considerable use of the Tulane Law 
Review for publication of articles by distinguished legal scholars 
on comparative law studies. 


Dr. Stone said this program is based on “our belief that 
wisdom in law is not all contained in the laws of a single nation 
and that lawyers may with profit study and compare what their 
neighbors in other countries do with problems like our own. The 
term ‘comparative law’ is an awesome one but in truth it simply 
implies that many legal hears are often better than one especially 
if seasoned with wisdom and tempered with a measure of com- 
mon sense.” 


Dean Ray Forrester said “the generous grant of the Ford 
Foundation should enable the Law School to develop and 
strengthen substantially its compartive law program in a sig- 
nificant way in the years ahead, years in which the importance 
of a knowledge of the legal sytems of other countries will become 
of increasing value and necessity for the American lawyer.” 


QQ 
VU 
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Invocation by Very Rev. W. Patrick Donnelly, S../., 
President, Loyola University, at the Southern Regional Meeting 


of the American Bar Association, New Orleans, Nov. 28, 1955 


We bow our heads, Almighty and Everlasting God, in hum- 
ble recognition and reverence of You, our God, our Ultimate 
Judge, our Supreme Law-Giver, our Father and our Friend. 


As Americans we prayerfully thank You for the providential 
guidance that has made our country a land of free men dedicated 
to freedom — a land that serves as a beacon of light and an island 
of hope to enslaved nations everywhere. 


We are humbly grateful that our freedom is enshrined to a 
constitution that begins with an act of reverence to the Creator 
and an acknowledgment of the God-given rights and dignity of 
every human being regardless of race, creed, or color, 


Therefore, and as a consequence, we know that it is our con- 
stitution and its implementation by just laws that have made and 
kept us free. 


Tonight we honor and salute with pride and appreciation the 
members of the American Bar Association in Southern Regional 
convocation assembled. 


These are the men who make the American Constitution, the 
laws of the state and city live in the lives of every-day Ameri- 
cans, and we ask You to bless them one and all. Their lives are 
devoted to the majesty of the law and hence the safety and se- 
curity of the nation and the protection of its citizens. 
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Let the $2,000,000 American Bar 
Research and Library Center serve you 


ur signal is loud and clear... 


e+e... We are stepping up the volume* 


As ABA President E. Smythe Gambrell put it: “Our profession exists for 
the benefit of the public and must justify its existence by its service to 
the public. We want the interest, the participation, the moral influence, 
and the support of all the nation’s lawyers....” 


Why the ABA can Serve You: 

@ Group Life Plan for members — benefits up to $6,000 for only $20 a 
year. 

@ Continuing Education through 17 specialized Sections and more than 
40 committees open to every member. 


B Publications & Services — including monthly ABA Journal; photo- 
copying service by the Cromwell Library of court opinions, statutes, 
law review articles and similar data — at a nominal charge. 

BA Unified National Voice — essential in the field of legislation, 
service to the public. The dignity of the profession can be upheld only 
by a strong national Bar. 


*50,000 new members by February 17. 


American Bar Association « American Bar Center ¢ Chicago 37, Illinois 
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President of American Bar Association 
Supports Jenkins - Keogh Bill 


President E. Smythe Gambrell has sent individual letters to 
members of Congress appealing for favorable action at this ses- 
sion on the Jenkins-Keogh bill to allow professional people and 
other self-employed persons to set up private pension plans 
through limited tax-deductible payments. His letter stated: 

“The American Bar Association has taken an official position 
in support of legislation which would give the self-employed op- 
portunities somewhat comparable with those of corporation ex- 
ecutives and employees in making provisions for their old age. 

“More than 20 million persons are now covered by corporate 
plans which will furnish them with income when they retire. The 
employers’ annual contributions are deductible as a business 
expense to them, and are not currently taxable income to em- 
ployees covered by the plans. More than $3 billion a year is being 
paid by American employers annually into the more than 26,000 
approved pension and profit-sharing plans. 

”We submit that if it is sound public policy to grant tax en- 
couragement to these corporate plans approved by the Treasury 
Department, a similar opportunity should be granted to the self- 
employed to postpone taxes until retirement on reasonable 
amounts set aside to provide income in old age. 

“On July 18, 1955, the House Ways and Means Committee 
approved an amended Jenkins-Keogh proposal (H.R. 9 and H.R. 
10) for inclusion in the omnibus tax bill. In accordance with the 
official position taken by the American Bar Association, I urge 
you to give favorable consideration to the legislation embodied 
in these bills when it comes before you during the Second Ses- 
sion, 84th Congress. It is a matter of elementary justice that the 
present tax discrimination against provision of retirement in- 
come for more than 10 million self-employed taxpayers should be 
removed. The self-employed desire only that the tax laws be 
amended to make it feasible for them to save their own money 
for their own retirement. There is nothing ‘socialistic’ in this 
proposal; quite the contrary, it encourages thrift and the laying 
up of private funds for old age, under more reasonable tax pro- 
visions. 

“We hope you will be able to support this legislation.” 
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What we lawyers need @\G 


is a little 


“Inspired 
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A prominent editor the other day called for “inspired anxiety” to cope with 
problems in human relations. Well, lawyers have problems, too—with each 
other, with the public, with the concept of Law. 


What are you doing about them? What can you do ... alone? 
No lawyer can practice unto himself... 


No local bar can function alone... 


No state bar can... 


is mutuality . . . Lool at the table — | 
Total Notonel Sr. ees etn 
Potential Organization Dues (millions) (millions) 
Doctors 180,000 83 $25 $3.5 $9.0 
Dentists 84,000 86 20 1.4 21 
Accountants 50,000 50 40 1.0 13 
Osteopaths 12,371 2 75 929 19 
Lawyers 220,000 24 16 606 666 

















How can we hope—either as individuals 
or as a profession—to attain our full sta- 
ture unless we help each other attain it? 


To be strong we must serve. Theodore 
Roosevelt said: “Every man owes some 
of his time to the upbuilding of his 
profession.” 


How can we lawyers fully serve? 


How else than by infusing our person- 
alities and our intellects, our experience, 
our judgments and our voices in the 
American organized bar... 


We need each other... We need an ‘in- 
spired mutuality’ of our professional 
selves. 


American Bar Association » American Bar Center « Chicago 37, Illinois 











The New Trust 
Amendment 


As you know, the recent Louisiana Constitu- 
tional Amendment provides that property may 
be placed in Trust for the life of the beneficiary. 


Trusts will now play a more prominent part 
than ever before in the affairs of your clients. 


We believe that many settlors of Trusts will 
wish to avail themselves of the advantages 
provided by the Hibernia National Bank. 


When planning an Inter Vivos or Testamen- 
tary Trust for your clients, the Trust Officers of 
the Hibernia National will welcome the oppor- 
tunity of conferring with you concerning the 
services this bank can render as Trustee and/or 
Executor. One of our Trust Officers will be 
glad to call at your office at your convenience 
to explain our facilities without obligating you 
in any way. 


The Hibernia ff 
National Bank || 


IN NEW ORLEANS 


MEMBER FEDERAL DEPOSIT INSURANCE CORP. 
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WHEN 


— drafting a will or any elhus 
L of instrument 
4 


— preparing a contract 


— drawing a deed 


THE MEANING AND EFFECT OF WORDS 
ARE ALL- IMPORTANT 


Ml, Coun 
WORDS AND PHRASES 


all words, terms and phrases 


as defined by All Courts 


Ash today 
about this “One-Minute-Method if of research 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 











